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Popular  Go\'ernment 

James  Madison  and  other  leaders  in  the 
American  Revolution  employed  the  term 
"popular  government"  to  signify  the  ideal  of  a 
democratic,  or  "popular,"  government — a 
government,  as  Abraham  Lincoln  later  put  it, 
of  the  people,  hy  the  people,  and  for  the 
people.  In  that  spirit  Popular  Government 
offers  research  and  analysis  on  state  and  local 
government  in  North  Carolina  and  other  issues 
of  public  concern.  For,  as  Madison  said,  "A 
people  who  mean  to  be  their  own  governors 
must  arm  themselves  with  the  power  which 
knowledge  gives." 
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Established  in  1931,  the  Institute  of  Government  provides  training,  advisory, 
and  research  services  to  public  officials  and  others  interested  in  the  operation 
of  state  and  local  government  in  North  Carolina.  The  Institute  and  the 
university's  Master  of  Public  Administration  Program  are  the  core  activities  of 
the  School  of  Government  at  The  Llniversity  of  North  Carolina  at  Chapel  Hill. 

Each  year  approximately  14,000  cit\-,  county,  and  state  officials  attend  one  or 
more  of  the  230  classes,  seminars,  and  conferences  offered  by  the  Institute. 
Faculty  members  annually  publish  up  to  fifty  books,  bulletins,  and  other 
reference  works  related  to  state  and  local  government.  Each  day  that  the 
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4     Safety  versus  Privacy: 

When  May  a  Public  Employer  Require  a  Drug  Test? 

Diane  M.  Jiiffras 

Drug  resting  of  public  employees  is  considered  a  search  under  the 
Fourth  Amendment  and  therefore  must  meet  certam  requirements  aimed 
at  protecting  people's  privacy.  What  are  these  requirements,  and  when 
do  the\-  apply? 
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of  large  appliances  and  scrap  tires.  North  Carolina  has  introduced  an 
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TVs,  and  other  electronic  goods. 

24     Achieving  More  Independence  in  Government  Audits 

Charles  K.  Coe  and  Martha  K.  Rodgcrs 

Audit  committees  help  ensure  the  independence  of  contract  and  in-house 
auditors,  whose  role  is  to  monitor  the  financial  health  of  an  organization. 
Such  committees  are  little  used  in  North  Carolina  government,  however. 
This  article  explains  why  and  discusses  situations  in  which  local  governments 
should  consider  creating  an  audit  committee. 
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"Participator)-  e\aluation,"  an  alternative  to  traditional  approaches  to 
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conflict  to  an  opportunity  for  program  improvement  and  partnership. 
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resources  too  far? 
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Issues,  events,  and  de\elopments  of  current  interest  to  state  and  local  government 


Study  of  Juvenile  Representation  in 
Delinquency  Proceedings  Under  Way 


The  Bill  of  Rights  is  not  for  adults 
alone.  So  held  the  U.S.  Supreme 
Court  in  196"  in  the  case  of  In  re 
Gaidt,  in  which  the  Court  found  grave 
disparities  between  the  protections  afforded 
to  juveniles  alleged  to  he  delinquent  and 
the  rights  of  adults  charged  with  commit- 
ting a  crime. Gj;r//  extended  several  parts 
of  the  Bill  of  Rights  to  juveniles,  including 
the  right  to  he  represented  by  counsel.  If  a 
child  and  his  or  her  parents  cannot  afford 
a  lawyer,  then  one  must  be  appointed  for 
the  child  at  state  expense.  The  right  to 
counsel  may  be  the  most  important  of  the 
rights  established  by  Gaiilt.  \^'ithout  the 
assistance  of  knowledgeable  and  able 
counsel,  a  juvenile  is  ill  equipped  to  en- 
force his  or  her  other  legal  rights. 

How  have  juveniles  in  North  Carolina 
fared  in  the  thirt\  -six  years  since  Gaiih' 
Do  they  ha\e  adequate  access  to  counsel? 
Are  the  services  being  provided  by  counsel 
effective?  The  questions  are  timely  and 
important.  The  demands  on  today's  juve- 
nile counsel  are  enormous.  They  not  only 
bear  the  responsibilit\'  of  defending  against 
allegations  that  the  juvenile  engaged  in 
misconduct  —  much  as  a  criminal  lawyer 
would  do  in  representing  an  adult  charged 
with  a  crime — but  they  also  must  gather 
and  present  information  about  the  ju\'emle"s 
personal  history,  family  situation,  schooling 


needs,  and  community  ties  to  assist  the 
court  in  developing  an  appropriate,  indi- 
vidualized disposition  for  the  juvenile. 

In  an  effort  to  enhance  juvenile  repre- 
sentation, Xorth  Carolina's  Office  of  In- 
digent Defense  Services  (IDS)  has  obtained 
the  assistance  of  r\vo  centers  sponsored  by 
the  .\merican  Bar  Association  (ABA),  the 
national  Juvenile  Justice  Center  in  Washing- 
ton, D.C.,  and  the  Southern  Juxenile  Defen- 
der Center  at  Emory  University  in  Atlanta. 
IDS  was  created  by  the  General  Assembly 
in  2000  to  manage  the  state's  S~0  million 
indigent  defense  budget  and  to  oversee 
and  impro\'e  the  delivery  of  legal  services 
to  indigent  defendants  and  others  entitled 
to  counsel  at  state  e.xpense.  At  IDS's  re- 
quest the  two  .\BA  centers  will  study  the 
strengths  and  weaknesses  of  Xorth  Caro- 
lina's system  of  juvenile  representation.  The 
AB.A  will  bear  the  cost  of  the  centers'  work. 

.According  to  Tye  Hunter,  executive 
director  of  IDS,  "This  project  has  great 
potential  to  aid  us  in  determining  the 
areas  in  which  our  juvenile  justice  system 
functions  well  and  the  areas  in  which  we 
fail  to  provide  adequate  services  to  Xorth 
Carolina's  children." 

Teams  of  national  and  in-state  experts 
will  visit  several  counties  in  Xorth 
Carolina  from  January  through  March 
2003  to  observe  court  proceedings  and 


School  Receives 
Grant  to  Promote 
Partnerships  in 
Community 
Improvement 


interview  judges,  attorneys,  and  other 
participants  in  the  juvenile  court  system. 
In-state  representatives  include  faculty  from 
LCsC  Chapel  Hill's  Institute  of  Govern- 
ment and  Duke  L^niversity's  and  Xorth 
Carolina  Central  University's  law  schools, 
members  of  the  district  court  bench,  and 
attorneys  who  regularly  represent  juveniles 
in  Xorth  Carolina's  courts.  Written  surveys 
also  will  be  circulated  statewide  to  gather 
additional  information  about  juvenile 
representation. 

The  ABA  has  conducted  such  studies 
in  several  other  states,  including  Georgia, 
Kentucky,  Louisiana,  Texas,  and  \'ir- 
ginia.  (More  information  about  them 
can  be  obtained  from  the  ABA's  website, 
w\\'\v.abanet.org/crimjust/ju\-jus/pubs.html.) 

The  report  is  projected  to  be  completed 
by  spring  or  early  summer  2003.  For  more 
information,  contact  Danielle  Carman,  as- 
sistant director  of  IDS,  e-mail  Danielle. M. 
Carman@nccourts.org,  or  John  Rubin  of 
the  Institute  of  Government,  e-mail  rubin 
CS  iogmail.iog.unc.edu.  Or  visit  the  IDS 
website,  at  www.ncids.org,  where  the  re- 
port will  be  posted. 

The  Jessie  Ball  duPont  Fund  has 
awarded  the  School  of  Government 
a  grant  to  develop  techniques  that 
will  help  local  leaders  in  business,  philan- 
thropy, government,  and  nonprofits 
identify  ways  to  collaborate  in  addressing 
pressing  communin,-  problems.  Through 
interviews,  focus  groups,  and  conversa- 
tions. School  of  Government  personnel 
hope  to  learn  about  the  challenges  these 
sectors  face  in  working  together.  They  then 
will  design  ways  to  encourage  cross-sector 
dialogue — for  example,  through  training 
e.xercises  and  other  written  materials. 
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New  Law  Expands  State  Authority  to 
Act  in  Event  of  Bioterrorism 


The  anthrax  letter  attacks  of  fall 
2001  prompted  legislators  and  pub- 
lic health  officials  throughout  the 
United  States  to  evaluate  whether  their 
state  laws  would  support  an  effective  re- 
sponse to  a  public  health  threat  caused  by 
a  bioterrorist  attack.  Many  states  began 
their  efforts  by  reviewing  the  Model  State 
Emergency  Health  Powers  Act,  a  draft 
law  designed  to  serve  as  a  template  for 
new  state  laws  establishing  or  clarifying 
the  role  and  the  power  of  public  health 
systems  in  emergencies.  (The  model  act  is 
available  on  the  Internet  at  www.public 
healthlaw.net.) 

Public  health  officials  in  North 
Carolina  undertook  such  a  review  in 
winter  2001-02,  comparing  the  provisions 
of  the  model  act  to  existing  state  laws 
and  considering  how  the  public  health 
system's  legal  duties  or  authorities  should 
be  changed  or  expanded  to  allow  for 
an  appropriate  response  to  bioterrorism. 
The  review  revealed  that  North  Caro- 
lina had  in  place  some  of  the  fundamental 
legal  tools  for  responding  to  a  public 
health  threat  caused  by  bioterrorism.  For 
example,  the  state's  communicable  disease 
laws  required  physicians  and  others  to 
report  known  or  suspected  communicable 
diseases  and  conditions,  thus  allowing 
public  health  officials  to  detect  cases  or 
outbreaks  of  diseases  that  could  indicate 
an  occurrence  of  an  attack  with  a  biologi- 
cal agent.  State  law  also  required  all 
people  to  comply  with  communicable 
disease  control  measures  and  authorized 
public  health  officials  to  issue  isolation  or 
quarantine  orders  when  necessary  to  con- 
tam  the  spread  of  disease. 


Ho\ve\er,  considerabh'  less  legal  au- 
thority existed  to  support  a  public  health 
response  to  a  threat  caused  by  nuclear  or 
chemical  agents.  Moreover,  the  state's 
public  health  laws  did  not  provide  author- 
ity for  some  activities  that  would  aid  early 
detection  of  a  bioterrorist  act.  For  example, 
the  laws  did  not  authorize  public  health 
officials  to  test  property  for  possible  con- 
tamination by  nuclear,  biological,  or  chemi- 
cal agents,  and  they  did  not  make  clear 
that  health  care  providers  could  report 
information  about  suspicious  symptoms 
and  syndromes,  as  well  as  specific  dis- 
eases, to  public  health  officials. 

In  October  2002  the  North  Carolina 
General  Assembly  enacted  a  law  giving 
public  health  officials  new  powers  and 
duties  to  address  some  of  the  issues 
uncovered  by  the  review.  Session  Law 
2002-179  builds  on  existnig  public  health 
laws  governing  communicable  disease 
control  and  the  abatement  of  public 
health  nuisances  and  imminent  hazards. 
Some  portions  of  the  new  law  are  loosely 
based  on  the  model  act,  but  the  law  does 
not  adopt  the  model  act  or  embrace  all 
its  provisions. 

•  Among  other  things,  the  new  law 
grants  new  powers  to  the  state  health 


director  to  order  tests  and  investigations 
to  determine  whether  a  public  health 
threat  exists  because  of  bioterrorism. 
The  new  powers  are  available  only  when 
bioterrorism  is  suspected. 

•  gives  public  health  officials  new  access 
to  information  about  symptoms,  syn- 
dromes, and  trends  that  could  indicate  a 
public  health  threat  caused  by  bioter- 
rorism. The  new  law  also  authorizes, 
and  in  limited  circumstances  requires, 
health  care  providers  to  make  reports  to 
public  health  officials  when  they  detect 
suspicious  symptoms,  syndromes,  and 
trends. 

•  creates  new,  explicit  legal  protections 
for  people  who  are  affected  by  certain 
public  health  orders,  such  as  quarantine 
orders  confining  them  to  their  homes  or 
orders  closing  property  for  public  health 
investigations.  Such  orders  are  time- 
limited  and  in  some  circumstances  sub- 
ject to  review  by  a  court. 

•  addresses  planning  and  communication 
among  state  agencies  that  are  likely  to 
have  a  role  in  responding  to  a  bioter- 
rorist attack. 

Health  Law  Bulletin  No.  79,  New 
North  Carolina  Public  Health  Bioter- 
rorist}! Law,  by  Jill  Moore,  summarizes 
the  key  provisions  of  the  new  law.  It  is 
available  through  the  School  of  Govern- 
ment's Publication  Sales  Office,  telephone 
(919)  966-4119,  or  on  the  Internet  at 
https://iogpubs.iog.unc.edu/. 


Gordon  Whitaker,  Lydian  Altman-Sauer, 
and  Margaret  Henderson  make  up 
the  School  of  Government  team  for  the 
undertaking,  called  the  Public  Intersection 
Project.  "The  interests  of  organizations 
intersect  when  they  share  common  con- 
cerns," said  Whitaker.  "Unfortunately, 
local  leaders  often  fail  to  recognize  their 
shared  concerns  or  to  see  people  in  other 
sectors  as  potential  partners  in  commu- 
nity betterment." 

The  project  builds  on  the  team's  pre- 
vious efforts  to  strengthen  nonprofit- 
government  relationships.  It  also  comple- 


ments and  supplements  the  School  of 
Government's  ongoing  work  with  local 
communities  across  the  state  to  close  the 
academic  achievement  gap  between  white 
and  minority  students  in  elementary  and 
secondary  schools.  This  ongoing  work  is  a 
collaboration  with  Dean  Duncan  at  the 
School  of  Social  Work  and  the  Z.  Smith 
Reynolds  Foundation. 

For  more  information,  contact  Hen- 
derson, telephone  (919)  966-3455,  e-mail 
mindfullconsult@mindspring.com. 
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Safety  versus  Privacy: 

When  May  a  Public  Employer  Require  a  Drug  Test? 


Diane  M.  Juffras 


Few  personnel  policies  are  as  eagerly 
embraced  by  employers  as  drug- 
testing  policies,  but  for  public  em- 
ployers, few  are  as  fraught  with  constitu- 
tional issues.  Imagine  that  you  are  a 
human  resources  director.  Your  manager 
tells  you  that  the  governing  board  wants 
him  to  draft  a  drug-testing  policy  and  he 
needs  your  help.  Can  the  board  require 
all  employees  to  undergo  random  drug 
testing,  he  asks?  If  not,  what  is  the  stan- 
dard for  determining  who  ma\'  be  required 
to  do  so?  Can  the  board  test  for  off- 
duty  drug  use?  And  shouldn't  the  police- 
include  alcohol  as  well?  This  article 
reviews  the  law  governing  the  random 
testing  of  public  employees  for  the  use 
of  drugs  and  alcohol,  discusses  current 
law  regarding  other  bases  for  substance- 
abuse  testing,  and  suggests  ways  for 
public  employers  to  develop  policies 
that  will  withstand  legal  challenges. 

Basic  Rules 

Three  basic  rules  govern  drug  testing 
of  public  employees.  First,  a  public  em- 
pl()\'er  may  engage  in  random  drug 
testing  only  of  employees  in  safety- 
sensitive  positions.  It  may  not  require 
employees  whose  primary  duties  are  not 
likely  to  endanger  the  public  or  other 
employees  to  submit  to  random  drug 
testing.  Second,  a  public  employer  may 
ask  any  employee — in  a  safety-sensitive 
position  or  not — to  take  a  drug  test  if  it 
has  a  reasonable,  individualized  suspi- 
cion that  the  employee  is  using  illegal 
drugs.  Third,  a  public  employer  may, 
the  law  seems  to  say,  require  applicants 
for  employment  to  submit  to  drug  testing 
as  part  of  the  application  process. 


The  rules  re- 
garding drug  testing 
are  not  nearly  as  strict 
for  private  employers. 
They  may  test  when- 
ever they  want  unless 
a  contract  or  a  collec- 
tive bargaining 
agreement  restricts 
them.  Wh\'  the  dis- 
tinction? Because  the 
Fourth  Amendment 
to  the  U.S.  Consti- 
tution, which  pro- 
tects people  from 
unreasonable  searches 
and  seizures,  applies 
to  public  employers 
but  not  private  em- 
ployers.' The  Su- 
preme Court  has  held 
that  urinalysis  (the 
most  commonly  used 
method  of  drug  testing) — or  any  other 
forced  collection  of  bodily  fluids  or 
breath  samples — is  a  search  within  the 
meaning  of  the  Fourth  Amendment. - 
And  what  the  government  may  not  do 
in  the  context  of  its  police  power,  it  may 
not  do  as  an  employer.^ 

Special  Needs  of  Public 
Employers 

This  means  that  a  public  employer's 
drug-testing  policy  must  meet  the 
Fourth  Amendment's  requirement  that 
it  be  reasonable.  In  most  criminal  cases, 
police  searches  must  be  authorized  by  a 
warrant  issued  on  probable  cause  to  be 
considered  reasonable  and  thus  legal. 
The  Supreme  Court  has  recognized, 
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however,  that  gov- 
ernments have  special 
needs  or  interests  that 
arise  outside  the 
context  of  regular  law 
enforcement — for 
example,  govern- 
mental employment. 
In  such  a  context, 
warrant  and  probable 
cause  requirements 
are  simply  not  prac- 
tical."' Rather,  the  test 
of  the  reasonableness 
of  a  practice,  or 
search,  is  whether  the 
intrusion  on  the  in- 
dividual's Fourth 
Amendment  privacy 
interests  is  outweighed 
by  the  legitimate 
government  interests 
that  the  practice 
furthers.^'  When  the  special  interest  is 
compelling  and  the  intrusion  minimal,  a 
public  employer  may  engage  in  random 
drug  testing  not  only  without  a  warrant 
or  prt)bable  cause  but  also  without  any 
individualized  suspicion.'' 

The  Supreme  Court  has  analyzed  the 
special  needs  exception  for  drug  testing 
of  public  employees  in  three  cases:  Skin- 
ner V.  Railway  Labor  Executives'  Associa- 
tion, National  Treaswy  Employees  Union 
V.  Von  Raab,  and  Chandler  v.  Miller. 

In  Skinner  the  Court  held  that 
Federal  Railroad  Administration  regula- 
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tions  requiring  blood  and  unne  tests 
for  railway  workers  following  certain 
types  of  train  accidents,  whether  or 
not  reasonable  suspicion  was  present, 
were  constitutional  because  their  value 
in  promoting  public  safet)'  outweighed 
their  intrusion  into  employees'  privacy." 

In  Von  Raab  the  Court  upheld  as 
constitutional  a  U.S.  Customs  Service 
requirement  that  employees  seeking 
promotion  to  certain  positions  involved 
in  halting  the  flow  of  illegal  drugs  under- 
go drug  testing,  even  in  the  absence  of 
individualized  suspicion.  The  Court 
found  three  compelling  government 
interests:  maintaining  the  integrirs'  of 
the  Customs  Service  workforce,  protec- 
ting the  public  from  public  employees 
carrying  firearms,  and  regulating  the 
types  of  people  with  access  to  classified 
information.'  Indeed,  the  government's 
interest  in  ensuring  that  personnel 
working  on  the  front  lines  of  the  drug 
war  were  of  unimpeachable  integrin- 
was  by  itself  sufficiently  compelling  to 
outweigh  the  privacy  interests  of  the 
employees  involved.  Employees  engaged 
in  drug  control  efforts  are  routinely 
exposed  to  organized  crime  and  illegal 
drug  use,  have  access  to  contraband, 
and  are  the  targets  of  bribery  by  drug 
smugglers  and  dealers  to  a  far  greater 
extent  than  other  employees." 

Finally,  in  Chandler  the  Court  held 
that  a  Georgia  law  requiring  all  candi- 
dates for  state  office  to  pass  a  drug 
test  was  unconstitutional.  The  state 
presented  no  evidence  that  drug  use 
among  public  officials  was  widespread, 
and  made  no  showing  that  public  safer\- 
was  in  jeopardy.  The  Court  found  that, 
in  contrast  to  the  needs  of  the  Customs 
Service  in  Von  Raab,  Georgia's  interest 
in  ensuring  that  its  public  officials 
were  not  drug  users  was  merely  sym- 
bolic of  its  commitment  to  ending  drug 
abuse,  rather  than  special  within  the 
meaning  of  the  exception  to  the  war- 
rant requirement  of  the  Fourth  Amend- 
ment."^ 

Development  of  a  Drug-Testing  Policy 

Neither  Skinnei\  Von  Rjdb,  nor  Chand- 
ler sets  forth  a  rule  by  which  constitu- 
tional drug-testing  policies  can  be  easily 
distinguished  from  unconstitutional 
policies.  So  how  can  a  public  employer 
develop  a  legal  but  workable  drug- 


testing  policy?  By  keeping  in  mind  the 
general  principles  that  emerge  from 
Skinner,  Von  Raab,  Chandler,  and  the 
lower  court  decisions  that  have  fol- 
lowed them. 

First  and  most  important,  each 
decision  to  require  an  emplo}'ee  to  under 

go  drug  testing  (ran-     

dom  or  otherwise) 
is  subject  to  the 
Fourth  Amendment 
balancing  test.  That 
test  asks:  what  gov- 
ernment interest  is 
served  by  requiring 
drug  testing  under 
these  circumstances, 
and  is  that  interest 
so  compelling  as  to 
outweigh  the  intru- 
sion that  drug  testing 
imposes  on  the  pri- 
vacy interests  of  the 
employee  holding 
the  position? 

Second,  the  courts 
have  generally  found 
that  urine  and  blood 
tests  pose  a  minimal 
invasion  of  employ- 
ees' privacy  interests, 
given  the  widespread 
use  of  such  tests  in 
regular  medical 
examinations.  This  is 
especially  true  when  a 
urine  sample  is  col- 
lected in  conditions 
approximating  those 
people  routinely 
encounter  at  a 
doctor's  office:  in  an 
enclosed  bathroom 
where  others  can 
neither  see  nor  hear 
the  act  of  urination. 
When  employees  I 

must  urinate  in  the 

presence  of  a  monitor,  the  intrusion  is 
more  substantial  but  generally  still  not 
enough  to  tip  the  balance  in  favor  of 
privacy  when  the  government's  interest 
is  otherwise  compelling." 

In  addition,  because  certain  indus- 
tries and  professions  already  are  exten- 
sively regulated  for  safety  purposes, 
some  employees  start  with  a  diminished 
expectation  of  privacy.  For  example, 


as  a  condition  of  employment,  law 
enforcement  officers  t)'pically  agree 
to  take  medical  examinations,  consent 
to  criminal  background  and  credit 
checks,  and  authorize  the  employing 
agency  to  see  otherwise  confidential 
information.  The  courts  have  therefore 
held,  without  ex- 
ception, that  such 
employees  have  a 
diminished  expecta- 
tion of  privacy. '- 

Third,  and  on  the 
other  side  of  the 
balancing  test,  courts 
almost  always  find 
that  protection  of  the 
public  from  immedi- 
ate threats  to  its  safety 
is  a  compelling  gov- 
ernment interest  that 
outweighs  any  intru- 
sion on  employees' 
privacy,  whatever  the 
t\'pe  of  drug  testing 
involved.  In  fact,  for 
most  public  employers, 
the  potential  threat  to 
either  public  safer.'  or 
the  safety  of  other 
employees  is  likely 
the  only  interest  that 
.'ill  justif)'  a  random 
drug-testing  program. 
The  cases  make  clear 
that  a  government's 
general  interest  in 
maintaining  the 
integrity'  of  its  work- 
force is  not  a  suf- 
ficiently compelling 
interest  to  justif)'  ran- 
dom drug  testing  of  its 
entire  workforce. 
Only  when  employees 
are  actually  involved 
in  enforcement  of 
drug  laws  is  the 
government's  interest  in  workforce 
integrit}'  compelling  enough  to  out- 
weigh privacy  interests.'' 

Finally,  no  matter  how  compelling  a 
government's  interest,  random  drug 
testing  is  permissible  only  if  the  employer 
gives  employees  general  notice,  preferably 
at  the  start  of  their  employment,  that 
they  are  subject  to  the  testing  require- 
ment.'"* A  newly  adopted  drug-testing 
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policy  may  appl\'  to  old  and  new  em- 
ployees alike.  The  employer  must  sim- 
ply give  affected  employees — current 
and  incoming — notice  and  an  explana- 
tion of  the  random  drug-testing  policy 
before  the  first  employee  is  called  in 
for  a  test. 

Random  Drug  Testing 

Testing  of  Employees  in 
Safety-Sensitive  Positions 

dnen  that  random  drug  testmg  of  pub- 
lic employees  is  illegal  m  the  absence  of 
an  immediate  threat  to  public  safet\-,  for 
most  public  emplo\'ers,  identifymg  po- 
sitions that  may  legitimately  be  deemed 
safer\'-sensitive  is  one  of  the  most  criti- 
cal parts  of  developing  a  drug-testmg 
policy.  What  makes  a  position  safety- 
sensitive?  In  short,  the  specific  job  duties 
assigned  to  that  position. 

When  asked  to  decide  whether  a  par- 
ticular position  is  safet\'-sensitive,  the 
courts  focus  on  the  immediacy  of  the 
threat  posed  by  a  potential  drug-induced 
mistake  or  failure  in  the  performance 
of  specific  job  duties.  As  the  Supreme 


Court  expressed  it,  a  safety-sensitive  po- 
sition is  one  in  which  the  duties  involve 
"such  a  great  risk  of  injur\'  to  others 
that  even  a  momentary  lapse  of  atten- 
tion can  have  disastrous  consequences."" 
Or,  as  a  lower  court  said,  "The  point 
.  .  .  [is]  that  a  single  slip-up  by  a  gun- 
carrying  agent  or  a  train  engineer  may 
have  irremediable  consequences;  the 
employee  himself  will  have  no  chance 
to  recognize  and  rectif\-  his  mistake, 
nor  will  other  government  personnel 
have  an  opportunity  to  intervene  before 
harm  occurs. "''" 

There  is  no  dispute  about  whether 
an  error  by  an  armed  officer  could 
result  in  the  death  or  the  injury  of 
another.  Hence  the  courts  have  con- 
sidered armed  law  enforcement  officers 
safety-sensitive  positions,'"  as  they  have 
firefighters;"  emergency  medical 
technicians;'"  other  health  care  profes- 
sionals responsible  for  direct  patient 
care;-"  people  who  operate,  repair,  and 
maintain  passenger-carrying  motor 
vehicles;-'  drivers  of  sanitation  trucks;'- 
and  employees  with  access  to  chemical 
weapons  and  their  components.-' 


Identifying  a  position's  implications 
for  public  safety  is  not  always  so  easy, 
however.  What  about  a  911  dispatcher, 
for  example?  If  this  position  is  respon- 
sible for  relaying  directions  and  other 
preparatory  information  to  first  re- 
sponders,  a  mistake  could  result  in  a 
delay  that  costs  people  their  li\es.  So  the 
position  would  likely  be  considered 
safety-sensitive. 

A  bus  dispatcher,  then?  A  police 
department  receptionist?  A  police 
department  desk  sergeant?  Although  a 
bus  dispatcher  whose  performance  is 
impaired  might  give  incorrect  informa- 
tion to  a  driver,  possibly  leading  to  a 
delay,  in  the  ordinary  course  of  events, 
an  immediate  threat  to  public  safen,-  is 
unlikely.  Each  position  in  each  juris- 
diction IS  unique,  however.  The  decision 
not  to  classify'  the  position  of  bus 
dispatcher  as  safety-sensitive  might  well 
change  if  the  duties  included,  for 
example,  emergency  management  and 
evacuation  responsibilities.-^ 

As  for  the  police  department  recep- 
tionist and  desk  sergeant,  the  mere  fact 
that  an  employer  is  a  law  enforcement 
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agency  does  not  render  all  its  positions 
safet\'-sensitive.  A  law  enforcement 
agency  could  not  legitimately  include  in 
a  random  drug-testing  program  a  re- 
ceptionist who  simply  greeted  visitors 
and  transferred  telephone  calls  or  a  law 
enforcement  officer  whose  duties  were 
all  administrative,  unless  the  officer  was 
expected  to  carry  a  gun. 

The  threat  posed  by  an  employee's 
drug-impaired  performance  does  not 
have  to  be  a  threat  to  individual  safety 
for  the  government's  interest  to  be  com- 
pelling. A  threat  to  public  health  gen- 
erally or  to  the  environment  can  justif)' 
random  drug  testing.  Employees  of 
sewage  and  wastewater  treatment  plants 
also  may  occupy  safer\--sensitive  posi- 
tions. Sewage  disposal  is  heavily  regulated 
b\-  both  state  and  federal  environmental 
protection  agencies,  precisely  because  of 
the  harm  that  sewage  spills  can  cause.  In 
addition,  depending  on  the  position, 
wastewater  treatment  plant  emplovees 
may  regularly  use  hazardous  chemicals 
and  equipment  that  pose  great  danger, 
and  may  have  responsibility'  for 
responding  to  emergency  situations.-' 


Driving  as  a  Safety-Sensitive  Activity 

For  many  public  employees,  driving  is  a 
regular  part  of  the  workday.  For  some  it 
is  a  primary  duty,  as  with  bus,  sanita- 
tion truck,  or  ambulance  drivers.  For 
others  it  is  a  means  of  carrying  out  their 
primary  duties,  as  with  a  visiting  nurse 
employed  by  a  health  department  or  a 
traveling  caseworker  for  the  department 
of  social  services.  Still  others  drive  on  an 
occasional  basis — for  example,  when  a 
deadline  makes  dropping  something  off 
more  efficient  than  mailing  it,  or  when 
employees  cannot  wait  to  reorder  a 
needed  supply  that  runs  low. 

May  all  these  categories  of  "driving 
employees"  he  required  to  undergo 
random  drug  testing?  The  courts  have 
said  no. 

In  determining  whether  an  employee 
who  drives  on  the  job  is  in  a  safet)'- 
sensitive  position,  the  test  is  not  merely 
whether  the  employee's  primary  job  duty 
is  to  drive,  but  whether  performance  of 
the  employee's  job  duties  requires  driving 
on  a  regular  basis,  as  compared  with  a 
position  in  which  an  employee  might  on 
occasion  decide  or  be  asked  to  drive.-" 


A  comparison  of  two  cases  helps 
illustrate  the  difference.  In  the  first  case 
(one  of  the  few  reported  North  Carolina 
cases  to  consider  safety-sensitive  posi- 
tions), the  court  held  that  a  ventilation 
system  mechanic  employed  by  an  air- 
port authority  held  a  safety-sensitive 
position  because  to  access  the  terminals' 
heating  and  cooling  equipment,  he 
regularly  had  to  drive  a  vehicle  on  the 
flight  area  apron  near  jetliners.-' 

In  contrast,  in  the  second  case,  the 
court  found  that  secretary  to  the  Leaven- 
worth County,  Kansas  Commission  on 
Aging  was  not  a  safety-sensitive  position. 
The  secretary's  duties  were  primarily 
clerical,  but  occasionally  she  drove  a  car 
to  delu'er  meals-on-wheels  to  senior 
citizens  when  regularly  scheduled  \'olun- 
teers  did  not  show  up.  Because  of  this 
occasional  on-dut)'  driving,  the  county 
classified  her  position  as  safers-sensitive 
and  required  her  to  submit  to  random 
drug  testing.  The  court,  however,  held 
that  "when  the  employee's  duties  require 
dri\ing,  such  as  the  duties  of  one  who  pa- 
trols or  makes  pick-ups,  that  employee's 
position  is  safet\'-sensitive.  When  driving 


POPUL.\R    GO\'ERNMENT 


is  only  incidental  to  other  duties  that 
engage  no  safer)'  concern,  rhe  employee's 
position  is  not  safety-sensitive."-^ 

To  rerurn  to  the  examples  set  forth 
earlier,  because  of  the  role  that  drivmg 
plays  in  the  performance  of  their  duties, 
bus  driver,  sanitation  truck  driver,  and 
ambulance  driver  may  be  considered 
safet)'-sensitive  positions  and  included 
in  a  random  drug-testing  program.  So 
may  the  human  services  employees  who 
drive  vehicles  to  reach  their  clients.  But 
the  employee  who  drives  occasionalK', 
whether  to  fill  in,  in  a  pinch,  or  to  pick 
up  something  urgently  needed,  may  not 
be  required  to  submit  to  random  drug 
testing  in  the  absence  of  indi\  idualized, 
reasonable  suspicion  that  he  or  she  has 
been  using  illegal  drugs. 

Custodians,  Technicians,  and 
Repairmen 

The  law  is  much  less  clear  when  it 
comes  to  employees  who  use  and  service 
equipment  and  systems.  Consider  a 
transportation  system  custodian,  whose 
regular  job  duties  include  cleaning 
transit-stop  locations,  facilities,  and 
equipment;  painting  facilities  and  equip- 
ment; cleaning  vehicles;  and  removing 
trash  and  debris.  One  court  found  that 
the  position  was  not  safety-sensitive 
because  it  did  not  involve  an  unusual 
degree  of  danger  to  the  employee  or 
others.-"  Another  court,  however,  found 
that  elementary  school  janitor  was  a 
safen-sensitive  position  because  (1)  the 
janitor  handled  potentially  dangerous 
machinery  such  as  lawn  mowers  and 
tree-trimming  equipment,  and  hazar- 
dous substances  like  cleaning  fluids,  in 
an  environment  that  included  a  large 
number  of  children  between  the  ages  of 
three  and  eleven,  and  (2)  the  presence  of 
someone  using  illegal  drugs  could  in- 
crease the  likelihood  that  the  children 
might  obtain  access  to  drugs. ^°  The  dis- 
tinguishing factor  in  the  second  example 
was  the  presence  of  young  children, 
which  some  courts  see  as  transforming 
jobs  that  are  otherwise  not  fraught  with 
risk  and  danger  into  bona  fide  safet)'- 
sensitive  positions.'' 

Some  positions  whose  duties  do  pose 
safety  risks  may  nonetheless  be  deemed 
not  to  be  safet\'-sensitive  because  the 
personal  conduct  of  the  employees  and 
their  |ob  performance  are  subject  to 


day-to-day  scrutiny  by  supervisors  and 
co-workers,  who  are  likely  to  notice  any 
impairment.  In  one  case  a  federal  district 
court  found  that  elevator  mechanics 
working  for  a  transit  authorit)'  were  in 
safet)'-sensitive  positions,  not  simply  be- 
cause elevators  might  fail,  but  also 
because  the  mechanics  were  subject  to 

little  supervision  on       

the  job.  On  the  other 
hand,  carpenters, 
masons,  ironworkers, 
plumbers,  and 
painters  working  for 
the  transit  authorit)' 
were  not  in  safer\-- 
sensitive  positions 
because  they  either 
worked  in  pairs  or 
were  subject  to  direct 
supervision. '- 

Drug  Testing 
Based  on 
Reasonable 
Suspicion 

Drug  testing  based  on 
a  suspicion  that  a 
particular  public  em- 
ployee is  using  illegal 
drugs  also  is  con- 
sidered a  Fourth 
Amendment  search. 
Like  random  drug 
testing,  drug  testing 
based  on  reasonable 
suspicion  is  subject 
to  the  Fourth  Amend- 
ment balancing  test 
that  weighs  the  gov- 
ernment's interest 
against  the  employ- 
ee's. Testing  based  on 
reasonable  suspicion 
is  considered  less 
intrusive  than  random 


able  to  articulate  rational  inferences 
drawn  from  those  facts  in  light  of  their 
experience.''^ 

An  employer  does  not  need  a  formal 
policy  defining  reasonable  suspicion 
before  it  can  test  employees  on  that 
basis,  but  a  written  policy  can  be  useful. 
By  making  known  its  criteria  for  finding 
reasonable  suspicion, 
an  employer  gives 
employees  fair  notice 
of  the  circumstances 
in  which  they  will  be 
required  to  submit  to 
a  drug  test.  It  also 
provides  guidance  to 
supervisors  who  are 
confronted  with  the 
possibilit)'  that  an 
employee  is  using 
drugs  and  are 
uncertain  whether 
they  should  require 
the  employee  to 
submit  to  a  drug  test. 
Giving  guidance 
to  supervisors,  in 
turn,  helps  ensure 
uniform  adminis- 
tration of  the  drug- 


A  parent  called  the  school 
system  to  complain  that  her 
child's  school  bus  had  arrived 
late  and  that  when  the  bus 
doors  opened,  she  smelled 
marijuana.  The  mother  iden- 
tified both  herself  and  her 
child.  The  school  system  re- 
ported the  mother's  complaint    testmg  program. 
to  the  driver  and  asked  him  to 
take  a  drug  test.  Not  once  did 
the  driver  suggest  that  there 
was  any  reason  to  doubt  the 
mother's  reliability.  The  court 
ultimately  held  that  the  drug 
test  did  not  violate  the  Fourth 
Amendment,  given  the  nature 
of  the  driver's  job,  but  noted 
that  it  was  a  close  case. 


For  all  these  rea- 
sons, a  policy  that  sets 
forth  the  circum- 
stances under  which 
supervisors  can  re- 
quire drug  testing  also 
increases  the  chances 
that  a  court  will  up- 
hold a  drug  test  as 
reasonable  if  the  em- 
ployee challenges  it. 
Criteria  that  the 
courts  have  found 
constitutional  include 
the  following: 


testing  because  the 

employee's  own  action  or  conduct 

triggers  it.'' 

Reasonable  suspicion  is  determined 
case  by  case.  The  courts  agree  that  it 
takes  less  for  an  employer  to  meet  the 
standard  of  reasonable  suspicion  than  it 
does  for  police  to  show  probable  cause 
for  a  criminal  search  warrant.  Yet 
reasonable  suspicion  must  amount  to 
more  than  a  hunch.  Supervisors  must 
point  to  specific,  objective  facts  and  be 


Direct  observation  of  drug  use  or 
possession. 

Direct  observation  of  the  physical 
symptoms  of  being  under  the  in- 
fluence of  a  drug,  such  as  impair- 
ment of  motor  functions  or  speech. 

A  pattern  of  abnormal  conduct  or 
erratic  behavior. 

Arrest  or  conviction  for  a  drug- 
related  offense,  or  the  identification 
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of  an  employee  as  the  focus  of  a 
criminal  investigation  into  illegal 
drug  possession,  use,  or  distribution, 

•  Information  that  is 
pro\ided  by  re- 
liable and  credible 
sources  or  that  can 
be  independently 
corroborated. 

•  Newly  discovered 
evidence  that  the 
employee  tam- 
pered with  a  pre- 
vious drug  test/"' 

Some  courts  have 
found  the  third  cri- 
terion just  listed  to  be 
too  broadly  worded 
and  to  invest  too 
much  discretion  in  an 
individual  supervisor's 
judgment  to  make 
drug  testing  reason- 
able.'" But  drawing 
up  a  comprehensive 
list  of  abnormal 
behavior  that  would 
justify-  drug  testing  is 
not  practical.  What  is 
"abnormal"  or  "erra- 
tic" in  one  individual 
or  one  situation  may 
be  quite  normal  in 
another.  Some  em- 
ployers have  dealt 
with  this  problem  by 


or  even  in  identih'ing  medicines,  and 
later  admitted  that  she  could  not  tell  the 
difference  between  cocaine  and 

powdered  milk.  R. 
nevertheless  reported 
to  her  supervisor  that 
she  suspected  A.  and 
B.  of  using  illegal 
drugs.  No  other  em- 
ployee had  reported 
that  he  or  she  sus- 
pected drug  use  by 
A.  and  B.,  and  no 
one  had  observed 
any  erratic  behavior 
or  performance  prob- 
lems on  their  part. 
The  chart  room  was 
an  all-purpose  room 
in  which  food  was 
sometimes  stored  and 

Federal  Railroad  Administration    employees  sometimes 
regulations  requiring  blood        "s^''  ^"'"^'5  to  mix 

,      .  r         •!  patients'  medications. 

and  urine  tests  for  railway  Nevertheless,  the  hos- 

workers  following  certain  types    pitai  asked  a.  and  b. 
of  train  accidents,  whether  or      ^°  ^^7.'° ' ''? 

'  search.  1  he  search 

not  reasonable  suspicion  was 
present,  are  constitutional 
because  their  value  in  promo- 
ting public  safety  outweighs 
their  intrusion  into  employees' 
privacy. 


requiring  that  any  

observation  of  erratic  or  unusual 
behavior  be  made  by  a  supervisor  (or 
sometimes  by  two  supervisors)  trained 
to  recognize  the  signs  of  drug  use.'~ 

The  Problem  of  the  Tip 

A  difficult  situation  arises  when  some- 
one other  than  a  trained  supervisor  re- 
ports possible  drug  use.  Three  cases  il- 
lustrate the  difficult)'  of  evaluating  such 
reports  and  the  importance  of  corrobo- 
rating evidence.  In  the  first  case,  a  pubhc 
hospital  employee,  R.,  noticed  a  cut 
straw  with  some  white  powdery  residue 
at  the  tip  in  the  chart  room.  Two  co- 
workers, A.  and  B.,  also  were  in  the 
room.  When  R.  returned  to  the  room  a 
short  time  later,  the  straw  was  gone.  R. 
could  not  identih."  the  powdery  residue, 
had  no  training  in  identif}ing  drug  use 


turned  up  no  evidence 
of  drug  use.  R.,  how- 
ever, had  a  reputation 
for  honest}',  so  hospi- 
tal management  told 
A.  and  B.  that  pur- 
suant to  its  drug-free 
workplace  policy,  the\' 
would  have  to  submit 
to  a  drug  test.  When 
they  refused,  they  were  dismissed. 

The  North  Carolina  Court  of  Appeals 
overturned  the  dismissal.  There  was 
nothing  wrong  with  the  hospital's  drug- 
free  workplace  policy  on  its  face,  the 
court  said,  but  the  hospital  had  not 
satisfied  any  of  the  criteria  set  forth  in 
the  policy  for  finding  reasonable  sus- 
picion. The  hospital  had  demanded  that 
A.  and  B.  take  a  drug  test  solely  on  the 
basis  of  another  employee's  hunch,  not 
on  the  basis  of  specific  facts.  "^ 

In  the  second  case,  a  chief  of  police 
received  a  phone  call  from  a  man  who 
claimed  that  he  had  known  C'.,  one  of 
the  cir\''s  police  officers,  for  twelve  years 
and  had  seen  him  coming  off  a  heroin 
high  the  previous  day.  The  caller  said 
that  was  why  C.  had  called  in  sick  that 
dav  (and  indeed  he  had).  This  was  not 


an  anonymous  tip:  the  caller  gave  his 
name  and  phone  number.  The  chief  had 
previously  received  an  anonymous  tip 
that  C.  had  been  seen  at  a  known  drug 
bazaar,  but  had  decided  not  to  investi- 
gate the  allegation  without  more  evi- 
dence. This  time  the  cir\'  administered  a 
drug  test  to  C,  which  he  failed.  The  cirs- 
terminated  C.  The  court  held  that  the 
cir\'  had  reasonable  suspicion,  so  the 
drug  test  was  legal,  as  was  C.'s  termina- 
tion for  illegal  drug  use." 

In  the  third  case,  a  parent  called  the 
school  system  to  complain  that  her 
child's  school  bus  had  arrived  late  and 
that  when  the  bus  doors  opened,  she 
smelled  marijuana.  The  mother  identi- 
fied both  herself  and  her  child.  The 
school  system  reported  the  mother's 
complaint  to  the  driver  and  asked  him 
to  take  a  drug  test.  Not  once  did  the 
driver  suggest  that  there  was  any  reason 
to  doubt  the  mother's  reliability.  The 
court  ultimately  held  that  the  drug  test 
did  not  violate  the  Fourth  Amendment, 
given  the  nature  of  the  driver's  job,  but 
noted  that  it  was  a  close  case.""' 

As  these  three  cases  show,  an  em- 
ployer must  evaluate  both  the  nature  of 
a  report  of  drug  use  or  suspicious  be- 
havior, and  the  reliability  of  the  infor- 
mant. Is  the  report  based  on  personal 
observation  or  on  inference?  Does  the 
informant  have  any  training  in  recog- 
nizing the  signs  of  drug  use?  In  general, 
the  more  detailed  the  tip,  the  greater  its 
credibility  for  Fourth  Amendment 
purposes.  When  the  information  is  less 
detailed,  corroboration  can  give  it 
greater  credibility'. 

In  the  first  case,  R.'s  information  was 
not  very  detailed:  she  saw  an  unidenti- 
fied white  powder  in  a  hospital  setting, 
but  she  did  not  see  A.  or  B.  handle  the 
powder  or  otherwise  engage  in  ques- 
tionable activin.'.  No  one  else  reported 
anything  out  of  the  ordinary  about  A.'s 
and  B.'s  behavior.  R.  had  a  reputation 
for  honest)',  but  the  problem  was  not 
that  what  she  reported  was  untrue. 
Rather,  R.  and  hospital  management 
made  unwarranted  inferences  from  facts 
that  could  lend  themselves  to  a  variety  of 
interpretations.  For  example,  the  straw 
may  have  been  used  to  mix  a  medica- 
tion or  to  stir  creamer  into  coffee. 

In  the  second  case,  in  contrast,  the 
tipster  said  he  had  seen  C.  take  heroin  and 
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knew  things  about  C.  that  tended  to  cor- 
roborate his  claim.  In  addition,  an  earlier 
report  had  attributed  drug  use  to  C. 

As  for  the  reliabilit)-  of  the  informants, 
in  both  the  second  and  the  third  case, 
the  informants  said  who  they  were  and 
where  they  could  be  reached  for  further 
questioning.  In  neither  case  was  there 
any  evidence  suggesting  that  the  infor- 
mant had  an  ulterior  motive  in  making 
the  report  or  was  otherwise  not  likely  to 
be  credible. 


On-Duty  versus  Off-Duty  Use  of  Drugs 

A  public  employer  aKva\  s  ma\  require 
its  employees  to  submit  to  a  drug  test 
when  it  reasonably  suspects  drug  use  on 
dut}-.  When  an  employee's  duties  involve 
public  safePi'  or  welfare,  the  courts 
usually  will  find  that  the  government 
has  a  compellmg  interest  m  having  that 
employee  refrain  from  narcotics  use 
while  off  duty,  because  the  impairment 
caused  by  earlier  drug  use  may  continue 
even  after  the  employee  has  returned 
to  work  and  may  not  be  noticed  until 
after  an  accident  or  an  injury  occurs. 


Therefore  an  employer  is  not  required  to 
demonstrate  that  the  job  performance 
of  an  employee  in  a  safety-sensitive 
position  is  impaired  in  order  to  require 
a  drug  test  based  on  reasonable  sus- 
picion of  off-duty  drug  use. 

Testing  other  employees  based  on  a 
suspicion  of  off-dut)'  drug  use  is  another 
matter.  Employees  who  do  not  hold 
safety-sensitive  positions  may  be  tested 
for  use  of  illegal  drugs  only  if  there  is 
reasonable  suspicion  of  on-dut)'  use  or 
impairment.  Why  the  different  standard? 
Because  outside  a  law  enforcement  con- 
text, the  government's  legitimate  in- 
terest in  whether  its  employees  are  using 
drugs  extends  no  further  than  its  in- 
terest in  their  workplace  conduct  and 
their  performance  of  job  duties."*' 

This  limitation  on  a  public  employer's 
ability  to  require  drug  testing  applies 
equally  to  "at-will  employees"  (those 
who  can  be  fired  for  any  reason  or  no 
reason)  and  to  "employees  with  propern.' 
rights  in  their  employment"  (those  who 
are  protected  by  a  statute  or  an  ordin- 
ance limiting  their  termination  to  cir- 
cumstances in  which  there  is  just  cause). 


Testing  after  an  Accident 
or  an  Unsafe  Practice 

Many  jurisdictions  make  drug  testing 
mandatory  after  an  on-the-job  accident 
or  an  "unsafe  practice" (a  practice  that 
endangers  the  employee  or  others). 
Others  include  accidents  among  the 
criteria  on  which  reasonable  suspicion 
may  be  based.  This  certainly  seems 
reasonable  in  the  ordinary  sense  of  the 
word,  but  is  it  legal?  As  with  most  other 
aspects  of  drug  testing,  the  answer  is  that 
it  depends  on  whether  the  personnel  in- 
volved are  in  safety-sensitive  positions. 

The  reasons  for  requiring  post- 
accident  or  unsafe-practice  testing  for 
employees  in  safety-sensitive  positions 
are  several.  First,  such  a  requirement 
has  a  great  deterrent  effect.  As  the  Su- 
preme Court  put  it  in  Skiniier, 

[Bjy  ensuring  that  eniftloxct's  in 
safety-sensitive  positions  know  they 
will  be  tested  upon  the  occurrence  of 
a  triggering  event,  the  tinung  of 
ivhich  no  employee  can  predict  with 
certainty,  the  regulations  significantly 
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increase  the  deterrent  effect  of  the 

administrative  penalties  associated 

with  the  prohibited  conduct, . . . 

[while]  increasing 

the  likelihood  that 

employees  will 

forgo  using  drugs 

or  alcohol  while 

subject  to  being 

called  for  diityJ- 


Second,  positive 
test  results  may  sug- 
gest to  investigators 
that  drug  impairment 
caused  the  accident, 
contributed  to  the 
severity  of  the  in- 
juries, or  caused  a 
delay  in  obtaming 
help  for  the  injured. 

Conversely, 
negative  test  results 
may  allow  investiga- 
tors to  rule  out  drug 
use  as  a  cause.  In 
most  cases,  discov- 
ering whether  drug 
impairment  may  have 
been  a  cause  is  only 
possible  by  conducting 
a  drug  test  soon  after 
the  accident.'*' 

In  Skinner,  where  the  specific  issue 
before  the  Supreme  Court  was  the  con- 
stitutionality of  post-accident  testing  of 
railwa\'  employees,  the  Court  concluded 
that  the  government's  interest  in  prevent- 
ing train  accidents  and  identif\'ing  their 
causes  was  compelling  and  would  be 
hindered  by  a  requirement  that  the 
railroad  have  individualized  reasonable 
suspicion  with  respect  to  the  employees 
involved. ■•■*  Train  accidents  pose  the 
threat  of  in]ur)'  and  damage  on  a  large 
scale.  Drafting  a  post-accident  testing 
policy  for  a  railroad  is  therefore  easier 
than  drafting  one  for  a  local  govern- 
ment employer  or  a  state  agency,  because 
state  and  local  government  employees 
may  be  involved  not  only  in  serious  ac- 
cidents but  in  minor  fender-benders  that 
do  not  result  in  personal  injury  or  in 
major  property-  damage.  In  the  case  of 
other  types  of  public  employees,  the 
lower  courts  have  generally  found  post- 
accident  testing  reasonable  when  im- 
mediate and  significant  threats  to  public 


The  government  argued 
that  because  studies  had 
shown  drug  users  to  have 
higher  rates  of  absenteeism 
and  dismissal  than  other 
employees,  its  mandatory  pre 
employment  drug-screening 
program  served  a  compelling 
government  need. 


safety  are  involved.  But  they  have  not 
found  policies  requiring  testing  of  all 
employees  after  an  accident  or  an  unsafe 
practice  to  be  consti- 
tutional because  not 
all  employees  have  a 
diminished  expecta- 
tion of  privacy — an 
employee  whose 
driving  is  incidental  to 
his  or  her  primary 
duties,  for  example — 
and  because  such 
policies  are  not  re- 
sponsive to  an  iden- 
tified problem  in  drug 
use.'''  The  policies  are 
both  underinclusive 
(because  only  people 
involved  in  accidents 
in  the  course  of  em- 
ployment are  to  be 
tested)  and  over- 
inclusive  (because  all 
people  involved  in 
accidents  are  tested, 
not  just  people  injured 
under  circumstances 
suggesting  their 
fault).'** 

Suppose  that  a 
drug-testing  policy  pro- 
vides for  testing 
employees  after  every  accident  in  which 
there  is  property  damage  of  more  than 
$1,000.  A  car  driven  by  a  count}'  driver 
(a  safet)'-sensitive  position)  is  hit  from 
behind  at  a  red  light,  and  repair 
obviously  will  cost  more  than  $  1,000. 
The  police  are  called  to  make  an 
accident  report.  The  county  driver 
clearly  was  not  at  fault.  The  other  driver 
acknowledges  that  it  was  his  mistake. 
Under  these  circumstances  a  court 
would  be  unlikeK'  to  find  a  compelling 
government  interest  in  drug-testing  the 
county  employee  that  out\veighs  the  em- 
ployee's privacy  interest. 

Post-accident  and  unsafe-practice 
testing  IS  subject  to  the  Fourth  Amend- 
ment balancing  test.  A  good  policy  of 
this  kind  therefore  should  indicate  the 
magnitude  of  personal  injury  or  prop- 
err\-  damage  that  is  sufficient  to  trigger  a 
drug  test.  In  general,  for  post-accident 
and  unsafe-practice  testing  to  be  reason- 
able, the  lower  the  threshold  for  trig- 
gerina;  a  test,  the  more  safetv-sensitive 


the  position  covered  by  the  policy  must 
be."*"  Courts  have  found,  for  example, 
that  a  policy  calling  for  the  testing  of 
any  employee  in  any  accident  involving 
$1,000  of  damage  is  too  broad. 

The  policy  also  should  define  its 
terms:  Do  "accidents"  include  dropping 
computers  or  other  valuable  items  on 
the  employer's  premises,  or  are  they 
limited  to  incidents  involving  motor 
vehicles?  Are  accidents  in  which  fault 
lies  with  the  other  party  included?  Does 
the  term  "personal  injury"  mean  any 
personal  injury?  Courts  have  generally 
found  that  policies  providing  for  testing 
whenever  an  accident  has  caused  a  per- 
sonal injury  are  too  broad  to  be  reason- 
able. On  the  other  hand,  they  have 
found  reasonable  a  policy  calling  for 
testing  when  there  is  "an  injury  demand- 
ing medical  treatment  away  from  the 
scene  of  an  accident,"*^  and  a  policy 
requiring  testing  when  there  has  been  a 
personal  injury  requiring  immediate 
medical  attention."*" 

Likewise,  it  is  advisable  to  put 
a  dollar  value  on  the  amount  of  prop- 
ert)'  damage  that  will  trigger  the  need 
for  a  drug  test.  Using  terms  like  "ma- 
jor" or  "minor"  accident  leaves  too 
much  discretion  to  individual  super- 
visors in  deciding  whether  testing  is 
reasonable.'" 


Testing  of  Job  Applicants 

May  a  North  Carolina  public  employer 
require  pre-employment  drug  testing  of 
all  applicants?  The  answer  is  unclear. 
Neither  the  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit  (the  federal  appeals 
court  whose  jurisdiction  includes  North 
Carolina)  nor  the  North  Carolina  ap- 
pellate courts  have  addressed  this  issue. 
Like  every  aspect  of  drug  testing,  the 
question  is  subject  to  the  Fourth  Amend- 
ment balancing  test  with  respect  to  each 
position:  is  the  government's  need  to 
conduct  drug  testing  of  a  person  in  this 
position,  under  these  circumstances,  so 
compelling  that  it  outweighs  the  indi- 
N'idual's  privacy  interests? 

It  can  be  argued  that  mandator}'  drug 
testing  of  all  applicants  for  government 
positions  does  not  violate  the  Fourth 
Amendment.  First,  the  privacy  interests 
of  applicants  are  not  as  great  as  those  of 
current  employees.  Applicants  have 
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Health  care 
workers  in  pub- 
lic hospitals  are 
subject  to  drug 
testing  on  the 
basis  of  reason- 
able suspicion 
that  they  are 
using  drugs. 


control  over  whether  or  not  they  will  be 
subject  to  drug  testing  in  that  nothing 
compels  them  to  apply  for  a  job  in  the 
public  sector.  Instead,  the  obligation  to 
undergo  a  drug  test  is 
triggered  by  the  appli- 
cant's desire  for  a 
government  job.  This, 
several  courts  have 
noted,  is  very  differ- 
ent from  the  position 
in  which  current  gov- 
ernment employees 
find  themselves  when 
a  drug-testing  polic}' 
IS  first  adopted  or 
an  existing  policy  is 
newly  applied  to  them: 
they  must  submit  to 
the  drug  test  or  lose 
their  jobs."' 

Second,  many  state 
and  local  public 
employers  require 
applicants  to  author- 
ize a  criminal  or  gen- 
eral background 
check  before  thev 


The  privacy  interests  of  appli- 
cants are  not  as  great  as  those 
of  current  employees.  Appli- 
cants have  control  over  whether 
or  not  they  will  be  subject  to 
drug  testing  in  that  nothing 
compels  them  to  apply  for  a 
job  in  the  public  sector. 


can  be  considered  for  a  position.  This 
also  diminishes  applicants'  expectations 

of  privacy. '- 

Third,  at  the  applicant  stage,  drug 

testing  almost  always 
is  conducted  under 
conditions  similar  to 
those  found  at  the 
doctor's  office. '' 
Courts  acknowledge 
that  even  under  such 
conditions,  manda- 
-■  tory  urinalysis  is  an 

invasion  of  privacy, 
hut  they  consider 
the  intrusion  to  be 
minimal. 

Public  emplovers 
should  keep  in  mind, 
howe\er,  that  many  of 
the  cases  in  which 
courts  have  approved 
of  mandatory  drug 
testing  of  all  appli- 
cants for  government 
positions  have  been 
ones  in  which  the 
named  plaintiffs  have 


been  applicants  for  safety-sensitive 
positions  (or  for  positions  relating  to 
national  security,  not  relevant  here)."''  In 
a  case  involving  an  attorney  applicant 
for  a  non-safety-sensitive  position  in  the 
U.S.  Department  of  Justice's  Antitrust 
Division,  the  government  argued  that 
because  studies  had  shown  drug  users  to 
have  higher  rates  of  absenteeism  and 
dismissal  than  other  employees,  its  man- 
datory pre-employment  drug-screening 
program  served  a  compelling  govern- 
ment need.  The  federal  appeals  court 
for  the  District  of  Columbia  agreed.''" 
However,  the  court's  conclusion  is 
not  uniformly  shared.  Other  courts  have 
focused  more  narrowly  on  the  relation- 
ship between  the  duties  of  indi\idual 
positions  and  the  potential  harm  that 
could  result  from  drug  use  by  a  person  in 
a  given  position.  A  federal  court  found 
Georgia's  Applicant  Drug  Screening  Act 
to  be  unconstitutional.  The  act  required 
all  applicants  for  state  employment  to 
submit  to  a  drug  test.  When  challenged, 
the  state  cited  as  its  compelling  interest 
its  general  desire  to  maintain  a  drug-free 
workplace.  This  interest,  the  court  held, 
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was  not  enough  to  tip  the  balance  in 
favor  of  drug  testing.-''' 

Another  federal  court  rejected  a 
Florida  city's  claim  that  the  need  for 
public  confidence  in  municipal  gov- 
ernment justified  a  mandatory  pre- 
employment  drug-testing  polic>'  that  ap- 
plied to  all  applicants  for  all  positions 
without  regard  to  the  particular  job 
duties  involved  and  without  distinguish- 
ing between  positions  that  were  safety- 
sensitive  and  those  that  were  not.'" 
Both  the  Georgia  court  and  the  Florida 
court  noted  that  the  intrusions  on 
applicants'  privacy  were  minimal  but 
found  the  employees'  privacy  interests 
to  be  stronger  than  the  government's 
concern  with  the  public  perception  of 
its  workforce. 

The  U.S.  Supreme  Court  has  never 
directly  addressed  this  issue.  Von  RLUib 
and  Chandler,  howe\'er,  imph'  that  man- 
datory pre-employment  drug  testing  of 
all  applicants  would  be  unconstitu- 
tional. In  Von  Raab  the  Supreme  Court 
pointedly  distinguished  between  em- 
ployees involved  in  drug  control — who 
should  expect  an  inquiry  into  personal 
information — and  "government  em- 
ployees in  general."  In  Chandler,  in 
overturning  the  Georgia  law  that  re- 
quired all  candidates  for  public  office  to 
undergo  a  drug  test,  the  Court  again 
stressed  the  unique  circumstances  of 
front-line  drug  interdiction  that  made 
the  mandatory  drug  testing  in  Von  Raab 
reasonable  for  Fourth  Amendment  pur- 
poses: "customs  workers,  more  than 
any  other  Federal  workers,  are  routinely 
exposed  to  the  vast  network  of  organ- 
ized crime  that  is  inextricably  tied  to  il- 
legal drug  use."'^  But  these  are  only 
observations  that  the  Court  made  in  ex- 
plaining its  holdings  and  are  not  con- 
sidered "law." 

In  the  absence  of  controlling  law  from 
the  Supreme  Court,  the  Fourth  Circuit 
Court  of  Appeals,  or  North  Carolina 
state  courts,  it  is  unclear  whether  North 
Carolina  public  employers  may  require 
all  applicants  to  undergo  pre-employment 
drug  testing.  The  constitutionality  of 
such  a  practice  is  an  open  question,  and 
North  Carolina  public  employers  should 
periodically  review  their  drug-testing 
policies  with  their  attorneys  to  make 
sure  that  the  policies  remain  within  the 
bounds  of  anv  changes  in  the  law. 


Alcohol  Testing 

Drug  and  alcohol  testing  have  identical 
purposes:  to  prevent,  to  the  extent  pos- 
sible, the  accidents,  injuries,  mistakes, 
and  general  poor  i 

performance  attribu- 
table to  impaired 
employees.  But  drug 
and  alcohol  testing 
differ  in  one  impor- 
tant respect:  alcohol 
testing  IS  significantK' 
limited  by  the  Ameri- 
cans with  Disabilities 
Act  (ADA),  whereas 
drug  testing  is  not. 
The  ADA  prohibits 
discrimination  in  em- 
ployment based  on 
disability.'"  Under  the 
ADA,  alcoholism  is 
considered  a 
disabilit)',  but  current 
illegal  drug  addiction 
IS  not."^'  The  .ADA 
does  not  allow 
employers  either  to 
ask  applicants  any 
questions  designed  to 
unco\'er  a  disability  or 
to  require  applicants 

to  undergo  any  sort  of  ' 

medical  examination  (such  as  a  blood 
test)  before  a  conditional  offer  of 
employment  has  been  extended.''' 
For  that  reason  an  employer  may  ask 
an  applicant  to  take  a  pre-employment 
drug  test  without  violating  the  ADA 
but  may  not  require  a  pre-employment 
alcohol  test. 

Once  a  conditional  offer  of  employ- 
ment has  been  made,  an  employer  may 
require  the  successful  applicant  to  have 
a  medical  examination,  which  may  in- 
clude a  blood  test  for  the  presence  of 
alcohol.  Fiowever,  any  decision  to 
withdraw  an  offer  on  the  basis  of  the 
results  of  the  medical  examination  must 
be  job  related  and  consistent  with 
business  necessity'.*"-  An  employer  may 
withdraw  a  conditional  offer  because 
of  conduct-based  reasons,  such  as 
the  applicant's  showing  up  for  a  pre- 
employment  physical  examination 
under  the  influence  of  alcohol,  but  not 
because  it  suspects  that  the  applicant 
I  IS  an  alcoholic."' 


Drug  and  alcohol  testing  differ 
in  one  important  respect: 
alcohol  testing  is  significantly 
limited  by  the  Americans  with 
Disabilities  Act  (ADA),  whereas 
drug  testing  is  not.  The  ADA 
prohibits  discrimination  in  em- 
ployment based  on  disability. 
Under  the  ADA,  alcoholism  is 
considered  a  disability,  but 
current  illegal  drug  addiction 
is  not. 


Once  an  applicant  becomes  an  em- 
ployee, an  alcohol  test  may  be  required 
only  if  the  employer  has  reasonable 
suspicion  that  the  employee  has  re- 
ported to  work  while  under  the  influence 
of  alcohol,  in  viola- 
tion of  established 
workplace  policy.""* 
An  employer  may 
require  holders  of  a 
commercial  driver's 
license  and  certain 
mass  transit  em- 
ployees to  undergo 
random  alcohol 
testing  in  accordance 
with  federal  require- 
ments (see  the  next 
section)."''  Under  any 
other  circumstances, 
though,  random  al- 
cohol testing — even 
of  employees  in 
safet^'-sensitive 
positions — is  prob- 
ably illegal  under  the 
ADA  in  the  absence 
of  individualized 
suspicion  of  alcohol 
use  by  a  particular 
employee."" 


Testing  of  Employees  with  a 
Commercial  Driver's  License  and 
Mass  Transit  Employees 

The  federal  Omnibus  Transportation 
Employee  Testing  Act  of  1991  requires 
employers  to  conduct  drug  and  alcohol 
testing  on  employees  who  drive  a 
vehicle  requiring  a  commercial  driver's 
license  and  on  certain  mass  transit 
employees  in  accordance  with  the  U.S. 
Department  of  Transportation's  testing 
procedures."' 

The  Federal  Motor  Carrier  Safets' 
Administration  (FMCSA),  a  division 
of  the  Department  of  Transportation, 
issues  the  rules  governing  substance- 
abuse  testing  of  employees  driving  a 
commercial  vehicle."''  The  FMCSA 
defines  "commercial  motor  vehicle"  as 
a  vehicle  that  is  used  in  commerce  to 
transport  passengers  or  propert\',  when 
the  \'ehicle  ( 1)  weighs  more  than  26,001 
pounds,  (2)  is  designed  to  transport 
sixteen  or  more  passengers,  or  (3)  is 
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used  in  the  transportation  of  hazardous 
materials.  "Commerce"  is  broadly  de- 
fined as  "( 1 )  any  trade,  traffic  or  trans- 
portation within  the  jurisdiction  of  the 
United  States  between  a  place  in  a  State 
and  a  place  outside  of 
such  State  .  .  .  and 
(2)  [tjrade,  traffic,  and 
transportation  in  the 
United  States  which 
affects  any  trade, 
traffic,  and  transpor- 
tation described  in 
paragraph  ( 1 )  of  this 
definition."'''* 

The  Federal  Transit 
Administration  (FTA), 
another  division  of 
the  Department  of 
Transportation,  issues 
the  rules  governing 
the  substance-abuse 
testing  of  employees 
in  safety-sensitive 
positions  in  agencies 
receiving  federal  tran- 
sit funds.""  The  FTA's 
regulations  contain  a 
definition  of  "safer\'- 
sensitive"  that  is  spe- 
cific to  mass  transit. 

Both  sets  of  regu- 
lations are  compre- 
hensive. They  require 
pre-employment,  post- 
accident,  random, 
reasonable-suspicion, 
and  return-to-dut\' 
testing,  as  well  as 

follow-up  testing  after  

a  previous  positive  drug  test.  They  also 
require  education  programs  for  covered 
employees  and  supervisors  alike.  The 
regulations  specif}'  how  tests  results  are 
to  be  reported  and  maintained,  and 
what  actions  employers  should  take  in 
the  event  of  a  positive  result. 

Most  public  employers  will  have  at 
least  some  employees  who  drive  com- 
mercial vehicles  and  are  covered  by  the 
FMCSA  regulations.  Larger  employers 
and  regional  mass  transit  authorities 
also  will  have  employees  covered  by  the 
FTA's  mass  transit  rules.  Such  employees 
may  be  made  subject  to  both  the  federal 
rules  requiring  testing  and  the  indivi- 
dual employer's  drug-testing  policy,  pro- 
vided that  the  policy  is  reasonable  with- 


Most  public  employers  will 
have  at  least  some  employees 
who  drive  commercial  vehicles 
and  are  covered  by  the  FMCSA 
regulations.  Larger  employers 
and  regional  mass  transit 
authorities  also  will  have 
employees  covered  by  the 
FTA's  mass  transit  rules.  Such 
employees  may  be  made 
subject  to  both  the  federal 
rules  requiring  testing  and  the 
individual  employer's  drug- 
testing  policy,  provided  that 
the  policy  is  reasonable  within 
the  meaning  of  the  Fourth 
Amendment. 


in  the  meaning  of  the  Fourth  Amend- 
ment. For  ease  of  administration,  public 
employers  may  incorporate  into  their 
own  policies  as  many  of  the  rules  and 
procedures  of  the  Department  of 

Transportation,  the 
FMCSA,  and  the  FTA 
as  are  appropriate, 
again  subject  to  the 
requirement  that  they 
be  reasonable  within 
the  meaning  of  the 
Fourth  Amendment  as 
they  are  applied  to 
employees  not  other- 
wise subject  to  the 
federal  standards. 


Procedural 
Requirements 

Regardless  of  how 
ofien  and  under  what 
circumstances  a  North 
Carolina  public  em- 
ployer decides  to  drug- 
test  its  workforce,  the 
North  Carolina  Gen- 
eral Statutes  require 
that  employers  com- 
ply with  the  require- 
ments set  forth  in 
Section  95-232  for  the 
collection  and  reten- 
tion of  samples,  chain 
of  custody,  use  of  ap- 
proved laboratories, 
and  retesting  of  pos- 
itive samples.  In  ac- 
cordance with  Section 
95-234(e),  the  secretary  of  labor  has 
adopted  additional  rules  governing 
drug-testing  procedures.  They  ma)'  be 
found  at  Rules  20.0101-20.0602  of  the 
North  Carolina  Administrative  Code 
(volume  13). 
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POPULAR        GOVERNMENT 

Paying  Up  Front  for 
Disposal  of  Special  Wastes 

Jeff  Hughes 


H 


ow  will  we  pay  for  it?"  has  be- 
come a  common  question  asked 
by  local  governments  across 
North  Carolina.  Finding  funds  for  ser- 
vices has  become  particularly  difficult 
in  the  last  few  years  as  many  revenue 
streams  of  local  governments  have  de- 
creased or  leveled  off  while  service  re- 
quirements and  costs  have  continued 
to  climb. 

The  effect  of  falling  revenues  on  waste 
management  and  recycling  services  has 
received  attention  in  both  North  Caro- 
lina and  the  nation.  Many  local  govern- 
ments that  have  traditionally  relied  on 
general  fund  revenues  to  finance  their 
programs  have  begun  imposing  special 
fees  or  reducing  services.  For  example, 
within  a  few  months  of  taking  office  in 
New  York,  the  mayor  made  national 
news  by  suspending  some  of  the  city's 


I  he  jiilhor  is  dssucidtc  director  nf  the  En- 
vironmental  Finance  Center,  a  joint  pro- 
f^ram  of  the  School  of  Government  and 
the  Office  of  Economic  Development  (part 
of  the  Kenan  Institute  for  Private  Enter- 
prise). Contact  him  at  jhughes@unc.edu. 


household  recycling 
services. 

For  disposal  of  some 
goods — namely,  large 
appliances  and  tires — 
North  Carolina  has 
introduced  an  innovative 
fundmg  method.  This 
article  reports  the  state's 

reasons  for  introducing — 

the  method  and  discusses  its  features. 
The  method  also  may  work  with 
electronic  goods,  which  present  similar 
environmental  risks  and  costs. 


Background 

As  part  of  the  1989  Solid  Waste  Man- 
agement Act,  North  Carolina  set  am- 
bitious goals  for  waste  reduction.'  The 
act  authorizes  the  use  of  "reasonable 
fees"  for  waste  disposal  at  government 
facilities.  The  act  does  not  specify  what 
types  of  fees  to  charge. 

Properly  disposing  of  special  wastes 
such  as  large  appliances,  computers, 
fluorescent  lights,  and  scrap  tires  costs 
money,  sometimes  a  lot.  Deciding  how 
to  pay  for  disposal  raises  fundamental 


For  disposal  of  some 
goods — namely,  large 
appliances  and  tires — 
North  Carolina  has 
introduced  an  innovative 
funding  method. 


,^P*6io 


policy  concerns:  Should 
the  individuals  and  the 
groups  that  generate  the 
waste  pay  the  full  cost, 
or  should  the  cost  be 
spread  across  society? 
What  if  the  people  who 
create  the  need  cannot 
afford  to  pay  the  cost? 
What  role  should 
manufacturers,  retailers,  consumers,  and 
local  and  state  governments  play  in 
ensuring  that  funds  are  available  to  pay 
for  waste  management  and  recycling? 

In  North  Carolina,  most  recycling  and 
solid  waste  management  programs  are 
managed  and  funded  entirely  at  the  local 
level  (by  counties  and  municipalities). 
However,  North  Carolina  has  estab- 
lished two  special  programs  in  which 
the  state  plays  a  key  role  by  collecting 
special  taxes  and  distributing  the  reve- 
nues directly  to  local  governments.  The 
programs  cover  scrap  tires  and  "white 
goods" — "refrigerators,  ranges,  water 
heaters,  freezers,  unit  air  conditioners, 
washing  machines,  dishwashers,  clothes 
dryers,  and  other  similar  domestic  and 
commercial  large  appliances. "- 
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In  2000-01,  counties  reported 
spending  about  $8.85  million  managing 
scrap  tires  and  $5.59  million  managmg 
white  goods.'  Most  of  these  expendi- 
tures were  covered  by 

proceeds  from 
"advance  disposal 
taxes,"  ta.xes  paid  on 
certain  items  by 
consumers  at  the  time 
of  purchase.'' 


Problems 
Managing 
Special  Waste 

Illegal  and  inappro- 
priate disposal  of 
waste  often  leads  to 
public  health  and 
environmental  prob- 
lems that  cut  across 
local  government 
boundaries.  In  the 
1980s,  discarded 
refrigerators  were  a 
common  sight  along- 
side  highways  or  at  rural,  unstaffed 
solid-v.'aste  collection  centers. 
Publicized  cases  of  children  becoming 
trapped  and  suffocating  in  refrigerators 
highlighted  how  dangerous  ill-managed 
waste  could  be.  This  knowledge, 
coupled  with  the  realization  that  Freon 


Uncovered  tires  became 
breeding  grounds  for 
mosquitoes,  including  the 
aggressive  Asian  Tiger 
mosquito,  a  carrier  of  the 
West  Nile  virus. 


gas  and  other  chlorofluorocarbons  con- 
tained in  refrigeration  and  air  condi- 
tioning units  could  endanger  the  atmos- 
phere, contributed  to  making  the 
disposal  of  white 
goods  a  public  health 
issue  as  much  as  an 
'-'-^  -'  "".^  j  aesthetic  concern. 
Illegal  or  unman- 
•  aged  disposal  of  scrap 
tires  led  to  similar 
problems.  Uncovered 
tires  became  breeding 
grounds  for  mos- 
quitoes, including 
the  aggressive  Asian 
Tiger  mosquito,  a 
carrier  of  the  West 
Nilevirus.  A1993 
study  identified  the 
Asian  Tiger  mosquito 
at  29  of  38  illegal  tire 
sites  sampled.'  Piles  of 
tires  have  been  known 
to  burn  uncontrollably 
for  more  than  a  year. 
In  addition,  whole 
tires  buried  in  landfills  tend  to  migrate  to 
the  top,  leading  to  water  infiltration  and 
increased  toxic  seepage  ("leachate").  The 
state  began  cataloging  illegal  tire  sites  in 
the  mid-1990s  and  soon  documented 
more  than  350  such  nuisances  con- 
taining about  7  million  tires. 


Advance  Disposal  Fees 

North  Carolina  began  addressing  the 
problems  posed  by  these  materials  m 
the  late  1980s  through  a  series  of  regu- 
lations and  programs,  including  bans  on 
putting  certain  items  in  landfills  and 
advance  disposal  fee  programs  (for  a 
timeline,  see  Figure  1).  North  Carolina 
was  one  of  the  first  states  in  the  country 
to  institute  advance  disposal  fees.  Their 
use  for  scrap  tire  and  white  goods  pro- 
grams now  IS  common. 

A  significant  difference  between  the 
North  Carolina  programs  and  programs 
in  other  states  is  that  the  North  Caro- 
lina programs  focus  responsibilit)'  for 
dealing  with  these  materials  at  the  county 
level.  In  most  states,  funds  generated 
by  advance  disposal  fees  finance 
statewide  or  commercial  initiatives 
for  processing  materials,  rather  than 
locally  incurred  management  costs. 
From  the  beginning,  the  North  Carolina 
programs  were  designed  to  be  pass- 
through  programs,  in  which  the  state 
collected  funds  and  distributed  them 
directly  to  local  governments.  In  the 
case  of  the  scrap  tire  program,  an 
advance  disposal  tax  that  passed 
revenues  through  to  local  governments 
was  implemented  at  the  same  time  that 
the  ban  on  disposing  of  whole  tires  in 
landfills  was  put  into  effect.  The  ban 


Figure  1 .  Timeline  of  Advance  Disposal  Tax  Programs  in  North  Carolina 


1989 


1990 


1991 


1993 

I 


1994 


Solid  Waste  Management 
Actofl989.  (S.L.  1989- 
784).  Banned  white 
goods  and  batteries 
from  landfills,  effec- 
tive 1/1/91. 

Scrap  Tire  Disposal  Act. 

(S.L.1989-784).  Es- 
tablished 1%  scrap 
tire  tax,  effective 
1/1/90.  Assigned  re- 
sponsibility for  proper 
disposal  of  scrap  tires 
to  counties. 


Effective  date  of  scrap 
tire  tax,  1/1. 

Effective  date  of 
landfill  ban  on  whole  scrap 
tires,  3/1. 


Effective  date  of       S.L.  1993-471.  Created  white      Several  hundred  illegal 


landfill  ban  on  white 
goods,  1/1. 


goods  tax  of  $  10  per  item 
With  chlorofluorocarbon 
refrigerants,  $5  per  item 
without,  to  be  effective 
1/1/94,  to  expire  7/1/98. 
Required  counties  to  pro- 
vide at  least  one  collection 
site  for  discarded  white 
goods. 

S.L.  1993-548.  Increased  tax 
for  tires  less  than  20  inches  in 
diameter  from  1%  to  2%, 
to  be  effective  10/1/93,  to 
expire  6/30/97. 


tire  sites  documented  in 
North  Carolina. 

Effective  date  of 
white  goods  tax,  1/1. 
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1997 


1998 


2001 


2002 


S.L.  1997-209. 
Changed  expiration  date 
for  2%  scrap  tire  tax  from 
6/30/97  to  6/30/02. 


S.L.  1998-24.  Reduced       Known  number  of  illegal         S.L.  2002-10.  Eliminated     Source:  North 


white  goods  tax  ro  $3 

tor  all  niaior  appli- 
ances; set  tax  to  ex- 
pire 7/1/01. 


tire  sites  reduced  to  31. 

S.L.  2001-265. 
Eliminated  sunset  clause 
on  white  goods  tax, 

thereby  making  tax 
permanent. 


sunset  clause  on  scrap  tire 
tax,  thereby  making 
tax  permanent. 


C.\ROLL\A  Legislation 
Summaries  (Chapel  Hill: 
Inst,  of  Gov't,  Univ.  of 
N.C.  at  Chapel  Hill, 
1989,  1993,  1997,  1998, 
2001). 


Contacts  for  More  Information  about  Advance  Disposal  Taxes 

Jeff  Hughes,  Environmental  Finance  Center  (a  joint  program  of  the  School  of  Government  and 
the  Office  of  Economic  Development,  Kenan  Institute  for  Pnvate  Enterprise),  telephone  (919)  843-4956, 
e-mail  yhug^es@unc.edu 

Division  of  Waste  Management,  (919)  733-4996 

Division  of  Pollution  Prevention  and  Assistance,  (919)  71 5-6500 
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Figure  2.  Flow  of  Funds  from  ScrapTireTax 


Consumer  pays  tax  to  retailer. 


^f^ 


Retailer  transfers  money  to  Department  of  Revenue 
(which  takes  small  amount  for  admmistering  program). 


68%  goes  to  county 
programs  on  per  capita 
basis. 


The  state  began  cataloging 
illegal  tire  sites  in  the  mid- 
1990s  and  soon  documented 
more  than  350  such  nuisances 
containing  about  7  million  tires. 


27%  goes  to  Scrap  Tire  Dis- 
posal Account,  of  which 
50%  goes  as  supplemental 
grants  to  counties  for  over- 
runs, 40%  goes  to  stimu- 
late markets,  and  10% 
goes  to  cleanup  of  illegal 
tire  sites. 


,1  %  goes  to  waste 
management  trust  fund  for 
broader  recycling  grants. 


on  putting  white  goods  in  landfills  was 
put  into  effect  in  1990,  but  at  the  time 
It  was  not  Hnked  to  an\  revenue  source 
dedicated  to  disposal  of  white  goods. 
In  1993,  though,  partially  because  of 
the  higher  costs  associated  with  the 
state-mandated  recovery  of  chloro- 
fluorocarbons,  an  advance  disposal  rax 
on  white  goods  was  instituted.  It  pro- 
vided counties  with  funds  for  managing 
white  goods,  at  the  same  time  prohib- 
iting them  from  charging  separate  dis- 
posal fees.  In  effect,  this  action  made  the 
disposal  of  white  goods  appear  to  be 
free  to  consumers,  thus  eliminating  one 
of  the  reasons  for  the  rampant  illegal 
dumping  of  white  goods  across  the  rural 
North  Carolina  landscape. 

Since  the  programs'  inception,  the 
funds  have  been  distributed  quarterly  to 


eligible  counties,  without  interruption. 
These  distributions  have  led  to  a  contin- 
uous, stable  funding  source.  Many  local 
governments  complain  about  so-called 
unfunded  en\ironmental  mandates.  The 
scrap  tire  and  white  goods  programs  are 
"funded  mandates." 

In  2000-01,  consumers  paid  an  ex- 
tra $15.5  million  m  advance  disposal 
taxes  as  they  purchased  large  appliances 
and  tires."  A  flat  S3  tax  is  collected 
when  appliances  are  purchased,  and  a 
2  percent  tax  ( 1  percent  for  heavy  truck 
and  off-road  tires)  is  levied  on  the  price 
of  new  tires.  In  both  cases,  retailers  add 
the  cost  of  the  taxes  to  the  purchase 
price  and  submit  the  proceeds  to  the 
State  Department  of  Revenue. 

The  rationale  for  assessing  these  taxes 
at  the  time  of  purchase  is  that  it  creates  a 


link  between  the  purchase  of  the  product 
and  the  ultimate  cost  of  its  disposal. 
There  is  considerable  public  policy  de- 
bate about  whether  an  advance  disposal 
fee  IS  the  most  effective  or  fair  system 
of  paying  for  waste  management  pro- 
grams. Some  believe  that  manufacturers 
should  become  better  stewards,  en- 
suring that  their  products  are  appro- 
priately disposed  of  by  developing 
a  disposal  system  or  a  mandatory  take- 
hack  system  and  incorporating  the  cost 
of  the  system  into  the  product  price. 
Others  believe  that  consumers  should 
pay  for  disposal  at  the  time  of  disposal 
rather  that  at  the  time  of  purchase. 
Opponents  of  this  approach  argue  that 
payment  at  the  time  of  disposal  provides 
an  incentive  for  illegal  dumping  (to 
avoid  the  fees). 
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Figure  3.  Flow  of  Funds  from  White  Goods  Tax 


Consumer  pays  $3  per  appliance  to  retailer. 


Retailer  transfers  money  to  Department  of  Revenue 
(which  takes  small  amount  for  administering  program). 


72%  goes  to  eligible  county 
programs  on  per  capita 
basis. 


20%  goes  to  white  goods 
management  account  for 
supplemental  grants  to 
counties  for  overruns. 


8%  goes  to  waste  man- 
agement trust  fund  for 
broader  recycUng  grants. 


A  flat  $3  tax  is  collected  when 
appliances  are  purchased,  and 
a  2  percent  tax  (1  percent  for 
heavy  truck  and  off-road  tires) 
is  levied  on  the  price  of  new 
tires.  In  both  cases,  retailers 
add  the  cost  of  the  taxes  to  the 
purchase  price  and  submit  the 
proceeds  to  the  State  Depart- 
ment of  Revenue. 


Flow  of  Funds 

The  proceeds  from  the  special  taxes  for 
the  scrap  tires  and  white  goods  programs 
are  sent  to  the  Department  of  Revenue 
for  distribution.  The  department  retains 
a  portion  (approximately  2.5  percent  in 
2001-02)  to  cover  collection  costs. 
About  70  percent  of  the  net  proceeds 
are  distributed  directly  to  counties  on 
the  basis  of  population.  Both  programs 
include  separate  funds  managed  by  the 
North  Carolina  Department  of  Environ- 
ment and  Natural  Resources  to  provide 
additional  money  to  counties  for  costs 
that  exceed  their  allocation.  A  portion 
of  the  scrap  tire  proceeds  also  funds 
grants  to  promote  and  stimulate  markets 
for  tire  recycling.  (For  a  graphic  illustra- 
tion of  the  flow  of  funds,  see  Figures  2 
and  3.) 


Counties  may  work  with  other  coun- 
ties or  with  municipalities  to  manage 
scrap  tires  or  white  goods.  They  also 
may  choose  to  transfer  a  portion  of  the 
funds  they  receive  to  municipalities  that 
participate  in  the  management  of  scrap 
tires  or  appliances. 


High  Cost  of  Recycling 

Although  the  sale  of  some  recycled  ma- 
terials generates  moderate  amounts  of 
revenues  for  a  few  counties,  the  revenues 
from  the  vast  majority  of  these  materials 
do  not  begin  to  cover  the  overall  cost 
of  collection  and  processing.  Under  the 
advance  disposal  tax  programs,  local 
governments  must  use  any  revenues 
from  the  sale  of  recycled  materials  to 
offset  the  cost  of  their  processing.  The 


markets  for  these  materials  vary  across 
the  state. 

Depending  on  recycling-market 
conditions,  some  local  governments  can 
collect  revenues  from  the  sale  of  dis- 
carded appliances,  especially  if  they 
process  the  appliances  by  separating  out 
different  types  of  material  (metal, 
plastics,  etc.). 

Most  counties  send  their  scrap  tires 
to  certified  tire-processing  facilities  or 
companies  throughout  the  state.  Several 
ship  to  out-of-state  facilities.  Many  tires 
can  be  reused  or  recycled  (approximately 
44  percent  were  in  2000-01).  However, 
they  are  not  yet  valuable  enough  to 
generate  revenues,  and  local  govern- 
ments must  pay  fees  for  their  disposal. 
In  2000-01,  tire  processors  reported 
charging  counties  between  $60  and  $70 
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per  ton  for  their  services.  Since  1997  a 
portion  of  the  proceeds  of  the  scrap  tire 
tax  has  been  used  for  grants  to  commer- 
cial companies  to  stimulate  recychng 
markets  b)'  finding  productive  new  uses 
for  scrap  tires. 

The  advance  disposal  tax  program 
has  created  a  "cascading"  revenue 
stream.  That  is,  the  program  has  sup- 
ported local  government  programs, 
which  in  turn  have  supported  commer- 
cial tire  processors. 

Methods  of 

Distributing  Revenues  from 

Advance  Disposal  Fees 

Whenever  one  level  of  government 
collects  funds  and  distributes  them  to 
another  level  of  government,  questions 
of  equit)'  arise.  North  Carolina  uses 
several  methods  to  distribute  revenues 
to  local  governments.  In  the  case  of  the 
sales  tax,  it  distributes  some  proceeds  to 
counties  on  the  basis  of  population,  and 
some  on  the  basis  of  how  much  revenue 
is  collected  in  each  county.  Also,  it  di- 
vides sales  tax  revenues  between  county 
and  municipal  units  of  government. 

For  the  advance  disposal  tax  pro- 
grams, the  state  uses  a  two-step  method 
linked  to  count)'  population  data  and 
reported  costs.  First,  counties  receive 
a  quarterly  distribution  based  on  over- 
all state  receipts  and  their  populations. 
They  then  may  apply  for  grants  if  they 
can  demonstrate  that  their  costs  have 
exceeded  what  they  received  in  dis- 
tributions. 

The  distributed  funds  are  to  be  used 
for  management  of  scrap  tires  and  white 
goods.  Counties  must  account  for  their 
white  goods  management  costs  in 
annual  reports  to  remain  eligible  for 
white  goods  quarterly  distributions.  The 
state  keeps  track  of  the  funds  that  have 
been  distributed  to  counties  and  com- 
pares them  with  actual  expenses.  A 
county  that  has  not  spent  all  the  funds  it 
has  received  for  white  goods  develops  a 
surplus.  If  the  surplus  becomes  greater 
than  25  percent  of  the  county's  annual 
distribution,  the  county  becomes  in- 
eligible to  receive  additional  funds  until 
it  reduces  the  balance  below  the  thres- 
hold. On  the  basis  of  FY  2000-01 
reporting,  26  counties  had  balances 
above  the  25  percent  threshold  and 


were  not  receiving  funds.  Ineligible 
counties  forfeited  $1.38  million  in  funds 
during  FY  2000-01." 

Counties  also  must  keep  track  of 

their  scrap  tire 

management  costs. 
However,  the  laws  do 
not  require 
the  same  reconciling 
of  those  costs  as  of 
white  goods  manage- 
ment costs,  partially 
because  the  costs 
of  scrap  tire  process- 
ing are  so  high  that 
there  is  much  less 
of  a  problem  with 
surpluses. 

The  supplemental 
grants  for  which 
counties  are  eligible 
are  distributed  from 
the  White  Goods 
Management  Account 
and  the  Scrap  Tire 
Management  Account. 
During  FY  2000-01, 
approximately  one- 
third  of  North  Caro- 
lina counties  received 
supplemental  funds 
totaling  $1.3  million 
for  white  management 
costs,  and  slightly 
more  than  half  re- 
ceived supplemental       ^ 
funds  totaling  $1.5  million  for  scrap 
tu-e  costs.** 

Per  capita  annual  expenditures  vary 
significantly  for  at  least  three  reasons. 
First,  counties  provide  different  levels 
of  service,  ranging  from  a  single  col- 
lection point  to  multiple  collection 
points  and  sophisticated  in-house  pro- 
cessing facilities.  Second,  the  amounts 
of  waste  the  counties  process  do  not 
correspond  to  population  figures. 
Third,  the  cost  of  managing  materials 
varies  significantly  in  different  parts  of 
the  state,  depending  on  the  availability 
and  the  prices  of  commercial  proces- 
sors. In  2001-02  the  per  capita  expen- 
diture ranged  from  a  few  cents  per 
person  for  very  basic  programs  to 
several  dollars  per  person  for  counties 
that  process  a  relatively  small  amount 
of  material  or  have  invested  heavily  in 
new  equipment  to  improve  processing.'' 


The  first  generation  of  com- 
puters has  become  outdated, 
and  consumers  are  reluctantly 
realizing  that  they  do  not 
have  a  use  for  the  old  com- 
puters and  monitors  stored 
in  their  attics.  An  estimated 
1.3  million  computers  and 
televisions  need  to  be  man- 
aged as  waste  each  year  in 
North  Carolina. 


The  Touch-it  Rule 

Section  130A-309.82  of  the  North 
Carolina  General  Statutes  states  that  "a 
county  may  not  use 
the  tax  proceeds  from 
f  I  -       ^\  white  goods  for  a 

TV        V         capital  improvement 
V^jf  \    V  \     or  operating  expense 

'      #  J  #  (     f^'^f  ^^^^^  "''f  directly 
relate  to  the  manage- 
ment of  discarded 
white  goods." 
Determining  which 
costs  are  "direct" 
costs  and  which  are 
"indirect"  can  some- 
times be  difficult.  As 
the  law  has  been 
implemented,  the 
advance  disposal  tax 
funds  may  not  be 
used  to  fund  indirect 
administrative  costs, 
such  as  a  percentage 
of  the  time  of  mana- 
gers not  involved  with 
solid  waste  opera- 
tions (for  example, 
finance  department 
personnel  or  the 
county  manager). 
In  reviewing  costs 
for  eligibility,  the 
state  uses  the  "touch- 
it  rule":  if  a  person 
or  a  piece  of  equipment  touches  the 
material,  it  probably  can  be  considered 
a  direct  cost.  In  other  words,  people 
involved  in  actually  moving  material, 
processing  material,  and  the  like 
constitute  direct  costs,  and  those  who 
perform  planning  or  administrative 
functions  are  generally  considered  to 
be  indirect  costs. 


The  Cost  of  Not  Keeping 
Track  of  Costs 

The  establishment  of  the  ad\'ance 
disposal  tax  programs  for  scrap  tires 
and  white  goods  has  had  a  major  effect 
on  local  and  state  government  ac- 
counting for  solid  waste  costs.  Counties 
now  are  required  to  keep  track  of  their 
costs  in  annual  reports.  Indeed,  prep- 
aration of  reports  is  a  requirement  to 
be  eligible  for  funds.  In  some  cases, 
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local  governments  have  forfeited  their 
funds  because  they  did  not  submit  the 
proper  reports. 

Responsibiht>'  for  completing  scrap 

tire  and  white  goods      i 

reports  varies  from 
county  to  count)'.  In 
some  counties,  reports 
ma\'  be  prepared  by 
finance  department 
staff  who  have  little 
direct  involvement  in 
waste  management 
activities,  or  by 
technical  department 
staff  who  have  little 
financial  accounting 
experience. 

Although  differ- 
ences in  costs  are 
expected,  some  of  the 
discrepancies  in  the 

annual  reports  are  so    ' 

extreme  that  they  probably  are  due  to 
reporting  errors  or  poor  recordkeeping. 
For  example,  counties  reported  an 
average  cost  of  $74  per  ton  to  process 
tires,  with  individual  county  costs 
ranging  from  $45  to  $279  per  ton. 

Electronic  Waste: 

The  Next  Great  Problem 

Disposing  of  electronic  waste,  such  as 
televisions,  computers,  and  computer 
monitors  has  become  a  major  issue  in 
the  United  States  and  in  many  parts  of 
North  Carolina  over  the  last  few  years. 
The  first  generation  of  computers  has 
become  outdated,  and  consumers  are 
reluctantly  realizing  that  they  do  not 
have  a  use  for  the  old  computers  and 
monitors  stored  in  their  attics.  An 
estimated  1.3  million  computers  and 
televisions  need  to  be  managed  as  waste 
each  year  in  North  Carolina.'" 

Items  like  monitors  and  televisions 
contain  potentially  toxic  materials, 
such  as  lead,  cadmium,  and  beryllium, 
that  require  special  handling  procedures. 
The  typical  item  with  a  cathode  ray 
tube  (CRT),  such  as  a  television  or  a 
monitor,  contains  3-12  pounds  of  lead. 
All  CRTs  are  classified  as  hazardous 
waste.  Like  other  types  of  hazardous 
waste,  CRTs  from  nonresidential 
sources  may  not  be  disposed  of  in  land- 
fills. CRTs  from  residential  sources. 


The  typical  item  with  a 
cathode  ray  tube  (CRT),  such 
as  a  television  or  a  monitor, 
contains  3-1 2  pounds  of  lead. 


however,  are  statutorily  exempt  from 
federal  and  state  landfill  bans.  (In  North 
Carolina,  counties  may  pass  ordinances 
banning  these  materials  from  their 
landfills.) 

Clearly,  managing 
electronic  items  over 
the  next  few  years  will 
add  a  significant  cost 
to  what  North  Caro- 
linians pay  for  waste 
management.  Pro- 
cessors now  charge 
$5-$25  to  process  a 
monitor  or  a  tele- 
vision, depending  on 
the  size  of  the  ma- 
chine. Such  charges 
could  lead  to  addi- 
tional waste  manage- 
ment costs  of  $6  mil- 
lion or  more  by  2005, 
for  processing  only. 
As  with  white  goods  and  scrap  tires, 
the  key  policy  question  that  must  be 
addressed  is  where  this  additional 
money  will  come  from.  The  few  local 
governments  that  have  electronic  waste 
programs  now  use  a  variet)'  of  funding 
mechanisms,  including  charging  a  dis- 
posal fee  at  the  time  of  collection  of  the 
waste  or  offering  the  service  without  a 
fee  and  using  general  revenues  to  cover 
the  costs.  These  programs,  though  very 
popular  with  residents,  come  at  a 
significant  cost:  S300-$350  per  ton  for 
handling  and  disposal.  By  comparison 
the  average  landfill  in  North  Carolina 
charges  $25-$50  per  ton  to  dispose  of 
domestic  waste.  A  few  local  governments 
may  be  able  to  absorb  cost  differences 
like  this  and  sponsor  occasional  events, 
but  the  vast  majority  will  be  unable  to 
afford  electronic  waste  programs  using 
their  existing  solid-waste  funding 
system. 

A  bill  that  was  introduced  in  the  2002 
legislative  session  but  did  not  reach  the 
floor  of  the  General  Assembly  would 
have  created  an  advance  disposal  fee 
system  for  items  with  CRTs.  The  prob- 
lem with  disposal  of  electronic  waste  is 
only  going  to  increase,  so  it  is  likely  that 
this  bill  or  a  similar  bill  will  be  reintro- 
duced. The  bill  has  some  similarities  to 
the  white  goods  and  scrap  tire  advance 
disposal  tax  programs.  The  amount  of 
the  advance  disposal  fee  and  the  method 


of  distributing  funds  still  are  being 
debated,  but  the  fundamental  concept 
is  the  same:  Consumers  who  buy  items 
that  will  need  to  be  disposed  of  using 
special  measures,  will  contribute  toward 
the  disposal  costs  at  the  time  of  purchase. 
Funds  then  will  be  distributed  to  local 
governments  to  help  offset  the  costs  of 
implementing  programs  to  manage 
these  wastes. 

If  this  bill  or  something  similar  is  not 
passed,  local  governments  will  have  to 
find  other  methods  of  paying  for  waste 
management  programs  or  decide  not  to 
offer  the  programs  and  potentially 
endanger  the  health  of  residents. 
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Achieving  More  Independence 
in  Government  Audits 

Charles  K.  Coe  and  Martha  K.  Rodgers 


The  recent  demise  of  Arthur 
Anderson,  Enron,  WorldCom, 
and  other  firms  painfully  attests 
to  what  can  happen  when  auditors' 
independence  is  compromised  and  they 
guild  or  overlook  poor  corporate  per- 
formance. Auditors  should  be  indepen- 
dent of  management  in  organizations 
whose  financial  dealings  they  evaluate, 
hidependence  permits  auditors  to  give 
their  candid  opinion  about  the  financial 
health  of  a  business  or  a  goxernment. 

A  method  of  ensuring  more  indepen- 
dence in  audits  of  government  is  to 
form  an  independent  committee  to 
oversee  the  audit  process.  Both  the 
Go\'ernment  Finance  Officers  Associa- 
tion (GFOA)  and  the  North  Carolina 
Local  Government  Commission  (LGC) 
recommend  that  local  governments 
establish  audit  committees.'  Such  com- 
mittees serve  five  purposes: 

•  They  solicit  proposals  from  prospec- 
tive auditors,  analyze  them,  and 
recommend  a  firm  to  the  governing 
board,  which  makes  the  final  selection. 

•  They  monittir  the  performance  of  the 
[        auditor,  ensuring  that  the  work  is  con- 
ducted according  to  the  audit  contract. 

•  They  serve  as  a  check  on  manage- 
ment for  the  governing  board, 
reporting  accounting  failures  and 
differences  of  opinion  between  the 
auditor  and  management. 

Cod'  ;s  professor  of  public  adiiiimstrMion  dt 
North  Carolina  State  Unn'ers:t\\  specializing 
ill  public  budgeting  and  financial  niaiiage- 
nient.  Rodgers  is  internal  audit  director  in 
Guilford  County,  North  Carolina,  and  a 
Ph.D.  candidate  in  public  administration 
at  North  Carolina  State  L'nirersit\. 
Contact  them  at  coe(S  social.chass.ncsu.edu 
and  mrogers@co.guilford.ncl. us. 
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•  They  review  financial  statements, 
noting  areas  for  improvement. 

•  They  monitor  the  work  of  internal 
auditors. - 

By  fulfilling  these  purposes,  audit 
committees  enhance  the  credibility  of 
both  external  and  internal  auditors,  fa- 
cilitate the  implementation  of  established 
standards,  and  improve  the  quality  of 
audits.'  They  are  little  used  in  North 
Carolina,  however.  This  article  explains 
wh\-  and  specifies  conditions  under  which 
local  units  should  consider  creating  an 
audit  committee. 


History  of  Audit  Committees 

Audit  committees  have  been  a  long- 
standing topic  among  private  cor- 
porations. In  1940  the  Securities  and 
Exchange  Commission  endorsed  the 
concept  of  an  audit  committee  as  a 
standing  committee  of  a  board  of  direc- 
tors. In  1967  the  American  Institute  of 
Certified  Public  Accountants  recom- 
mended that  corporations  establish 
audit  committees  composed  entirely  of 
people  from  outside  the  corporation.  In 
1977  the  New  York  Stock  Exchange, 
the  American  Stock  Exchange,  and  the 
National  Association  of  Securirs'  Dealers 
(now  called  Nasdaq)  likewise  recom- 
mended that  corporations  create  audit 
committees.  In  1985  the  National  Com- 
mission on  Fraudulent  Financial  Re- 
porting (the  Treadway  Commission) 
recommended  that  corporations  establish 
a  formal  audit  committee  responsible  for 
oversight  of  internal  auditing,  internal 
control,  financial  reporting,  compliance 
with  the  company's  code  of  conduct,  and 
engagement  of  the  external  auditor.  De- 
spite these  recommendations,  many  firms 
have  failed  to  form  audit  committees. 

Audit  committees  also  are  advisable  in 
the  governmental  sector.  In  1991  the  In- 
stitute of  Internal  Auditors  recommended 
that  governments  establish  a  standing 
audit  committee,  knowledgeable  about 
finances  but  independent  of  daily  opera- 
tions."* In  1997,  GEO  A  further  recom- 
mended that 

•    governments  establish  an  audit 
committee  by  charter,  enabling 
resolution,  or  some  other  appro- 
priate legal  means. 


committee  members  have  expertise 
and  experience  in  accounting, 
auditing,  and  financial  reporting  to 
resolve  audit  issues. 

the  majority  of  committee  members 
be  from  outside  management,  with  at 
least  one  member  from  the  e.xecutive 
and  legislative  branches. 

the  committee  generally  number 
between  five  and  seven. 


Table  1 .  Audit  Committee  Activities 
Activity 


the  committee  primarily  oversee  the 
independent  audit  of  financial  state- 
ments, including  selection  of  an  audi- 
tor and  resolution  of  the  audit 
findings. 

the  committee  have  access  to  internal 
audit  reports  and  work  plans. 

the  committee  annually  and  publicly 
report  its  work  to  the  governing 
board  and  management.'' 


%  of  Committees  Engaged  in  Activity 


External  Auditing 

Reviews  auditor's  report  97 

Reviews  auditor's  assessment  of  reasonableness  of 

management  estimates  74 

Examines  level  of  auditor's  assumed  responsibility 

[approves  scope  of  audit]  48 

Examines  auditor's  audit  plan  and  procedures  31 

Ethics 

Informed  of  material  misstatements  94 

Informed  of  significant  unusual  transactions  73 

Examines  illegal  activities  65 

Examines  instances  of  fraud  60 

Management/Other 

Reviews  engagement  letter  92 

Discusses  with  management  the  application  of  accounting  principles  91 

Reviews  management  letter  60 

Informed  of  disagreements  with  management  59 

Informed  of  management  judgments  and  accounting  estimates  44 

Informed  of  significant  matters  regarding  consultations  with 

other  accountants  42 

Internal  Auditing 

Informed  of  irregularities  related  to  internal  control  99 

Reviews  internal  auditing  results  84 

Informed  of  significant  audit  adjustments  80 

Reviews  internal  audit  program  68 

Examines  significant  accounting  policy  changes  68 

Meets  privately  with  Internal  Audit  Director  63 

Source:  Adapted,  with  permission,  from  Jonathan  West  &  Evan  Berman,  Audit  Committees  and 
Accountability  in  Local  Government  A  National  Survey ,  forthcoming  in  26  International  Journal  of  Public 
Administration,  July  2003. 
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Use  of  Audit  Committees 

Nationally  the  use  of  audit  committees 
seems  to  be  increasing,  varymg  with  the 
size  of  the  unit  of  government.  A  recent 
stud\'  found  that  28  percent  of  cities 
and  counties  of  more  than  50,000  in 
population  had  a  committee."  Another 
study  found  that  48  percent  of  cities  of 
more  than  65,000  in  population  had  a 
committee.^ 

Audit  committees     

in  North  Carolina  are 
considerably  less 
common.  In  200 1  we 
conducted  an  infor- 
mal telephone  survey 
of  the  14  cities  with 
more  than  50,000 
people  and  the  23 
counties  with  more 
than  100,000  people.'' 
The  respondents  were 
finance  directors,  as- 
sistant finance  direc- 
tors, and  internal 
auditors.  Only  six  of 
the  thirr\--seven  juris- 
dictions (16%)  had 
audit  committees. 
Four — Buncombe 
County,  Orange 
County,  Gastonia, 
and  Wilmington —        i 

indicated  that  their        ' 

objective  in  establishing  a  committee 
was  to  improve  the  reliability  of  the 
audit  process.  The  governing  board 
in  Mecklenburg  County  created  a  com- 
mittee as  a  result  of  certain  impro- 
prieties. 

Respondents'  reasons  for  not  creating 
an  audit  committee  varied.  Eighteen 
(58%)  were  satisfied  with  the  status 
quo;  8  (27%)  felt  that  their  governing 
board  was  too  small  to  establish  a  sub- 
committee; 2  (6%)  believed  that  the 
decision  making  would  be  more  com- 
plex; 2  (6%-))  thought  that  such  a  com- 
mittee would  be  too  political;  and  1 
(3%)  thought  that  management  was  not 
interested. 

The  North  Carolina  jurisdictions  with 
audit  committees  use  three  structures: 

( 1 )  the  GFOA  model,  discussed  earlier; 

(2)  a  subgroup  of  the  governing  board; 
or  (3)  a  subgroup  of  the  management 
team.  Buncombe  and  Mecklenburg 


Nationally  the  use  of  audit 
committees  seems  to  be 
increasing,  varying  with 
the  size  ofthe  unit  of 
government.  A  recent  study 
found  that  28  percent  of 
cities  and  counties  of  more 
than  50,000  in  population 
had  a  committee. 


counties  follow  GFOA  guidelines  re- 
garding size  (five  to  seven)  and  makeup 
(a  majorit}'  from  outside  the  govern- 
ment, with  at  least  one  representative 
each  from  the  executive  and  legislative 
branches).  The  Buncombe  County  audit 
committee  consists  of  one  governing 
board  member,  one  member  of  the 
management  team,  one  member  from 
another  governing  board  in  the  county, 
one  member  of  the  banking  communit\, 
and  one  member  of 
the  business  com- 
munity in  general. 
The  Mecklenburg 
County  audit  commit- 
tee is  made  up  of  the 
county  manager,  the 
deputy  county  mana- 
ger, two  members 
of  the  governing 
board  (one  from 
each  party),  and  one 
citizen  who  is  a  CPA. 
Using  the  govern- 
ing board  structure, 
Cumberland  County's 
audit  committee  is 
the  board's  Finance 
Committee.  Gastonia 
and  Wilmington 
each  have  a  three- 
member  subcom- 
mittee of  their  gov- 
erning board. 
Finally,  using  the  management  team, 
structure.  Orange  County's  committee 
consists  of  the  finance  director,  the 
purchasing  director,  the  budget  director, 
the  revenue  director,  and  the  assistant 
county  manager. 

Whether  or  not  they  use  an  audit 
committee,  local  governments  and  pub- 
lic authorities  in  North  Carolina  must 
conduct  their  audits  in  accordance  with 
the  Local  Government  Budget  and 
Fiscal  Control  Act  (hereinafter  "the 
Act").  The  Act  specifies  how  often  units 
will  be  audited,  what  auditing  standards 
will  be  followed,  and  to  whom  and  how 
the  auditor  will  report.  It  also  provides 
for  state  oversight  of  the  audit  process. 
According  to  T.  Vance  Holloman,  di- 
rector of  the  Fiscal  Management  Section 
of  the  LGC  (which  oversees  North 
Carolina  local  go\ernment  auditing), 
the  Act's  requirements  probably  explain 
the  low  use  of  audit  committees.''  The 


Act  fulfills  some  of  GFOA's  five  reasons 
for  having  an  audit  committee.  How- 
ever, there  are  circumstances  in  which 
an  audit  committee  makes  sense. 

Selecting  an  Auditor 

A  primary  purpose  of  an  audit  commit- 
tee is  to  assist  the  governing  board  in 
selecting  an  auditor.  Nationally,  92 
percent  of  audit  committees  review  the 
audit  engagement  letter;  48  percent  ex- 
amine the  level  of  the  auditor's  assumed 
responsibility,  approving  the  scope  of 
the  audit;  and  3  1  percent  examine  the 
audit  plan  and  procedures  (see  Table  1, 
page  25).  However,  North  Carolina's 
Act  largely  defines  the  scope  of  the 
audit,  specifying  that 

•  the  audit  indicate  compliance  with 
federal  and  state  grants,  if  required. 

•  the  audit  be  conducted  accordmg  to 
generally  accepted  auditing 
standards. 

•  certain  assistance  be  provided  to  the 
auditor  by  the  local  unit. 

•  the  contract  be  approved  by  the  LGC. 

The  LGC  further  requires  that 

•  separate  fees  be  broken  out  for 
obtaining  year-end  bookkeeping 
assistance,  performing  the  audit,  and 
preparing  financial  statements. 

•  a  certain  time  schedule  be  followed 
in  awarding  the  contract. 

•  the  auditor  issue  a  "management 
letter"  to  the  government  (a  letter 
highlighting  areas  for  improvement), 
and  a  signed  statement  be  sent  to  the 
LGC  if  a  management  letter  is  not 
needed. 

Audit  committees  also  recommend 
an  audit  firm  to  the  governing  board. 
Because  North  Carolina  law  is  silent  on 
the  selection  process,  audit  committees 
may  be  useful  in  screening  audit  firms 
and  evaluating  audit  proposals  with 
regard  to  both  price  and  experience  of 
the  firm.  Price  should  not  be  the  only,  or 
even  the  primary,  consideration.  More 
important  is  the  auditor's  experience 
conducting  local  government  audits. 
The  LGC  recommends  that  the 
experience  and  the  competence  of  the 
firm  be  established  before  the  price  of 
the  work  is  evaluated. 
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An  audit  committee 
can  serve  as  a  traffic 
cop,  expediting  the 
supply  of  records  to 
the  auditor. 


Monitoring  the  Auditor's  Performance 

Audit  committees  monitor  the  auditor's 
performance  to  ensure  that  the  work  is 
done  according  to  the  contract.  North 
Carolina's  Act  and  the  LGC  fulfill  this 
responsibility  by  requiring  that 

•  the  auditor  inform  the  governing 
board  in  writing  of  the  need  for  any 
additional  investigations  and  fees. 

•  the  auditor  immediately  notif>'  the 
LGC  of  any  circumstances  that  will 
prevent  the  issuance  of  an  unquali- 
fied opinion. 

•  the  LGC  preapprove  payment  of  75 
percent  of  the  fees  and  approve  the 
remaining  25  percent  contingent  on 
its  approval  of  the  audit  report. 

•  the  auditor  submit  financial 
statements  to  the  LGC  at  least  four 
months  after  the  end  of  the  fiscal 
year,  and  the  governing  board  amend 
the  contract  if  financial  statements 
are  submitted  after  the  December  1 
completion  date. 

Serving  as  a  Checl<  on  Management 

Audit  committees  are  a  check  on  man- 
agement, reporting  accounting  failures 
to  the  governing  board.  Nationally, 


94  percent  of  audit 
committees  are  in- 
formed about  ma- 
terial misstatements 
that  affect  the  au- 
ditor's ability  to  give 
a  clean  opinion  about 
the  accounting  prac- 
tices; 73  percent 
about  significant 
unusual  transactions; 
65  percent  about 
illegal  activities;  60 
percent  about  fraud; 
and  59  percent  about 
disagreements  with 
management  (see 
Table  1).  The  audit 
committee  also  ap- 
prises both  the  gov- 
erning board  and 
management  of  any 
significant  problems, 
weaknesses  in  internal  control,  illegal 
acts,  or  violations  of  compliance  with 
general  statutes  or  federal  and  state 
grant  requirements  that  are  found  as  the 
audit  progresses. 

This  role  is  minimized  in  North 
Carolina  because  the  Act  requires  the 
auditor  to  inform  the  governing  body  if 


Internal  auditors  are  em- 
ployees of the  local  govern- 
ment who  evaluate  the 
quality  of  work  performance. 
They  assess  whether  program 
objectives  have  been  met  and 
at  what  cost,  and  they  recom- 
mend ways  to  improve 
organizational  performance. 


an  unqualified 
opinion  cannot  be 
given.  This  alerts  the 
governing  board  to 
significant  internal 
control  failures. 

Reviewing  the 
Auditor's  Report 

Nationally,  97  percent 
of  audit  committees 
review  the  auditor's 
report,  and  60  percent 
review  the  manage- 
ment letter  (see  Table 
1 ).  However,  in  North 
Carolina,  the  LGC 
performs  these  func- 
tions, extensively 
reviewing  financial 
statements  and 
the  annual  manage- 
ment letter,  and 

recommending  improvements  to  the 

governing  board. 

Monitoring  the  Work  of 
Internal  Auditors 

Internal  auditors  are  employees  of  the 
local  government  who  evaluate  the 
quality  of  work  performance.  They 
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assess  whether  program  objectives  have 
been  met  and  at  what  cost,  and  they 
recommend  ways  to  improve  organiza- 
tional performance.  Nationally,  68 
percent  of  audit  committees  review  the 
internal  audit  program,  99  percent  are 
apprised  of  internal  control  weaknesses, 
and  84  percent  review  internal  auditing 
results  (see  Table  1 1.  Such  monitoring  is 
an  appropriate  function  for  an  audit 
committee  in  North  Carolina.  According 
to  an  informal  survey  we  conducted  in 

2002,  22  of  the  3'/         

largest  cit>-  and 
count)-  governments 
(59%)  have  internal 
auditors.'" 

Performing  as  a 
Traffic  Cop 

Audit  committees 
can,  and  should,  play 
a  role  not  indicated 
by  GFOA,  namely 
that  of  audit  traffic 
cop."  In  the  course  of 
an  audit,  questions 
inevitably  arise  about 
the  availabilir\'  of 
records,  invoices,  and 
other  documents.  The 
mabilit)-  to  promptly 
clear  up  such  questions  leads  to  over- 
due financial  reports.  The  LGC 
recommends  that  governments  with 
perennially  late  financial  reports 
prepare  a  schedule  for  completing  the 
audit.  A  useful  function  of  an  audit 
committee  is  to  monitor  compliance 
with  the  schedule.  Although  the  LGC 
plays  an  important  audit  oversight 
function,  the  ultimate  responsibility  is 
with  the  local  units  themselves.  An 
audit  committee  can  facilitate  the 
performance  of  this  responsibilit}'. 

Recommendations 

Relatively  few  local  governments  in 
North  Carolina  have  audit  committees, 
principally  because  the  Act  fulfills  many 
of  the  responsibilities  that  audit  com- 
mittees perform  m  other  states,  including 
designing  the  audit  contract,  monitoring 
the  auditor's  performance,  serving  as  a 
check  on  management,  and  reviewing 
the  audit  report.  Still,  North  Carolina 
go\ernments  should  consider  estab- 


When  the  government  is 
slack  in  providing  files,  records, 
and  invoices,  the  audit  process 
slows  down. 


lishing  an  audit  committee  to  perform 
several  important  responsibilities. 

To  eliminate  tardy  audits.  According 
to  the  LGC's  standard  audit  contract 
(which  local  governments  must  use),  the 
local  government  should  supply  the  au- 
ditor with  the  necessary  records.  When 
the  government  is  slack  in  providing 
files,  records,  and  invoices,  the  audit 
process  slows  down.  Some  governments 
regularly  send  their  audits  to  the  LGC 
after  the  deadline.  The  audit  committee 
can  serve  as  a  traffic 
cop,  helping  to 
resolve  questions 
between  the  auditor 
and  management, 
expediting  the  supply 
of  information,  and 
ensuring  timely 
financial  reports. 

To  follow  up  on  the 
management  letter. 
LGC  staff  annually 
compare  the  vxo 
most  recent  manage- 
ment letters  to  deter- 
mine whether  the 
local  unit  has  made 
progress  in  correcting 
internal  control 
failures.  Most  govern- 
ments promptly  correct  weaknesses. 
However,  some  lack  the  abilit\'  or  will 
to  do  so.  The  audit  committee  can  assist 
management  in  improving  financial 
management  practices. 

To  evaluate  a  unit's  fiscal  condition. 
The  LGC  reports  the  financial  condition 
of  each  town  and  count}'  on  its  website 
(w^v^v.nctreasurer.com).  It  compares 
each  local  unit  with  units  of  comparable 
size  regarding  such  indicators  as  prop- 
err\-  tax  rate,  revenues  and  expenditures 
per  capita,  general  obligation  debt  per 
capita,  and  financial  performance  of 
water  and  sewer  operations.  Although  it 
reports  useful  data,  the  LGC  does  not 
evaluate  financial  performance.  An  audit 
committee  can  perform  this  respon- 
sibilit),  however. 

To  ensure  the  independence  of  internal 
auditors.  Hxtcrnal  auditors  can  onK 
sample  transactions  to  see  if  accounting 
principles  and  the  law  are  being  fol- 
lowed. Accordingly,  they  make  a  dis- 
claimer that  they  cannot  detect  all  illegal 
activities  while  performing  their  audit. 


Internal  auditors,  in  contrast,  exhaus- 
tively examine  operations  that  involve 
considerable  exposure  to  the  risk  of 
theft.  To  be  effective,  internal  auditors 
should  be  able  to  set  their  own  work 
program,  independent  of  management. 
In  practice,  however,  internal  auditors 
n-pically  report  to  the  finance  director, 
whose  operation  is  foremost  among 
those  that  internal  auditors  should 
scrutinize.  Hence  there  is  a  potential 
conflict  of  interest.  Even  if  internal 
auditors  report  to  the  cin.'  or  counts- 
manager,  a  potential  conflict  of  interest 
exists.  An  audit  committee  consisting 
of  governing  board  members,  manage- 
ment representatives,  and  citizens  can 
ensure  independence. 
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Program  Evaluation  in  Local  Governments: 
Building  Consensus  through  Collaboration 


Maureen  Berner  and  Matt  Bronson 


Local  governments  are  continually 
faced  with  accountability 
demands  from  their  governing 
boards  and  citizens,  especially  in  times 
of  financial  stress.  To  help  meet  these 
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demands,  many  have  given  their  budget 
offices  responsibilities  for  oversight  and 
evaluation  of  programs.  Traditionally 
this  responsibility  is  carried  out  in  top- 
down  fashion  just  before  or  during  the 
formation  of  the  manager's  budget 
request.  The  evaluator  requests  certain 
information,  program  personnel 
produce  it,  and  there  is  little  additional 
communication  between  the  two  offices 
until  judgment  is  rendered  in  the  form 
of  budget  increases  or  cuts. 

This  article  suggests  an  alternative 
approach  used  extensively  in  Greens- 
boro and  recently  tried  in  Charlotte. 


Based  on  collaboration  between  the 
evaluator  and  program  personnel,  it 
changes  the  nature  of  evaluation  from  a 
process  with  potential  conflict  to  an 
opportunity  for  program  improvement 
and  partnership.  In  the  end,  judgment 
still  is  rendered  but  in  such  a  way  that 
all  parties  participate  in  determining  the 
outcome  and,  ideally,  accept  it. 

Traditional  Program  Evaluation 

Generally,  program  evaluation  is  a 
means  of  providing  valid  findings  about 
the  effectiveness  of  programs  to  the 
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people  responsible  for  or  interested  m 
the  programs'  creation,  continuation,  or 
improvement.  More  simply,  a  program 
evaluation  tries  to  answer  at  least  one  of 
three  main  questions: 

1.  Is  the  program  operating  or 
tunctioning  as  intended? 

2.  Is  there  an}'  way  to  improve  the 
program? 

3.  Has  the  program  succeeded? 

The  first  question  focuses  on  process, 
and  evaluations  limited  to  that  focus 
often  are  called  "process  evaluations." 
The  question  reflects  a  desire  to  know 
whether  the  steps  outlined  in  a  program's 
creation  were  taken.  Did  the  program 
serve  the  targeted  clients?  Did  it  actually 
deliver  the  promised  services? 

The  second  question  goes  a  step 
farther,  looking  for  ways  to  improve  a 
program  to  which  an  organization 
alread\-  is  committed.  The  evaluator  is 
looking  for  preliminary  results  and  for 
recommendations  on  how  to  improve 
the  program's  likelihood  of  success. 
This  t)'pe  is  called  a  "formative  evalua- 
tion" because  it  usually  is  done  in  the 
formative  years  of  a  program. 

The  third  question  is  the  most  com- 
mon one  that  arises  in  relation  to  pro- 
gram evaluation.  It  is  addressed  by  the 
"impact"  or  "summative  evaluation." 
Usually  conducted  after  a  program  is 
well  established,  this  kind  examines  the 
basic  worth  of  a  program,  demanding 
valid,  tangible  evidence  of  results. 

Evaluations  ni'pically  occur  in  five 
main  steps.  Although  presented  in  sim- 
ple fashion  here,  each  step  has  man}- 
additional  layers  within  it. 

1.  Agree  on  and  articulate  the  program 
goals  and  objecti\"es. 

2.  Agree  on  and  declare  the  program 
theory,  or  theory  of  change.  That  is, 
wh\-  do  people  expect  that  program 
A'  will  result  m  outcome  Y? 

3.  Specif\'  and  agree  on  the  criteria  that 
will  be  used  to  measure  success  and 
the  standards  that  must  be  met. 

4.  Gather  data  according  to  the  criteria 
to  see  if  the  standards  have  been  met. 

5.  Interpret  the  data  and  present  the  re- 
sults in  a  meaningful  and  useful  wav. 


The  traditional 
approach  to  evalua- 
tion in  a  local  govern 
ment  is  top-down  for 
each  of  the  steps  just 
outlined,  primarily 
involving  just  the  re- 
questing agency  and 
the  evaluator.  For 
example,  the  man- 
ager's office  may  be 
interested  in  under- 
standing the  value  of 
a  program  or  a  proj- 
ect, either  for  its  own 
purposes  or  to  satisf}' 
a  request  of  the  gov- 
erning board.  Staff 
from  the  office — an 
evaluator — contacts 
a  representative  of 
the  program  in  ques- 
tion and  asks  for 
information  on  the 

success  of  the  pro-         

gram — a  quarterly  or  end-of-the-year 
report,  for  instance. 

Anecdotal  evidence  suggests  that  the 
atmosphere  surrounding  local  govern- 
ment evaluations  can  be  tense,  creating 
anxier\'  among  program  staff  about  the 
moti\'e  behind  the  request  for  detailed 
information  (Is  my  budget  going  to  be 
cut?  Is  this  program  targeted  for  down- 
sizing?) and  fostering  companion  sus- 
picions by  management  staff  (Is  the 
program  providing  \alid  information? 
Are  staff  hiding  something  that  might 
make  them  look  bad?).  The  tension  ma\' 
intensif}-  if  the  expectations  for  a  pro- 
gram's e\aluation  have  not  been  explicit 
from  the  beginning  of  the  program,  if 
the  criteria  for  program  evaluation  have 
changed  during  the  year,  or  if  the  e\al- 
uators  do  not  communicate  fully  with 
program  staff. 

The  adversarial  atmosphere  can  ex- 
tend to  evaluations  of  community  or 
nonprofit  organizations  receiving  funding 
from  local  go\'ernments.  City  or  count)' 
staff  may  have  standard  reporting  re- 
quirements for  such  organizations  but 
at  times  may  require  more  substantive 
evaluations.  These  evaluations  may  con- 
sist of  either  city  staff  or  outside  consul- 
tants conducting  in-depth  research  and 
analysis  and  then  presenting  a  lis""  of 
findings  and  recommendations  to  man- 


Anecdotal  evidence  suggests 
that  the  atmosphere  sur- 
rounding local  government 
evaluations  can  be  tense, 
creating  anxiety  among  pro- 
gram staff  about  the  motive 
behind  the  request  for  de- 
tailed information  (Is  my 
budget  going  to  be  cut?  Is 
this  program  targeted  for 
downsizing?)  and  fostering 
companion  suspicions  by 
management  staff  (Is  the 
program  providing  valid 
information?  Are  staff  hiding 
something  that  might  make 
them  look  bad?). 


it  was  political 


ager's  offices  or 
governing  boards. 
Such  evaluations  also 
are  top-down:  beyond 
providing  data,  the 
organizations  under 
review  generally  are 
not  substantially 
involved.  Further,  it  is 
not  clear  whether  such 
evaluations  accurately 
reflect  the  value  of 
external  programs.  An 
expert  on  nonprofit- 
government  relations 
who  reviewed  this 
article  before  publi- 
cation commented, 
"My  nonprofit  has 
been  evaluated  jillions 
of  times,  and  generally 
the  evaluation  was 
once-over-lightly  and  I 
ended  up  educating 
the  evaluators,  or  else 
moti\'ated.  Frequently 


it  would  have  been  pretty  easy  to  get 
away  with  telling  them  what  I  wanted 
them  to  know." 

The  lack  of  invoKement  on  the  non- 
profit's or  the  community  organization's 
part  can  be  perceived  as  appropriate, 
presumably  ensuring  an  objective  analy- 
sis. However,  it  also  can  lead  to  a  lack 
of  ownership  of  the  resulting  recom- 
mendations, which  can  ultimately  im- 
pede implementation.  Further,  it  does 
not  encourage  a  sense  of  partnership  in 
solving  community  problems.  The  ex- 
pert just  mentioned  felt  that  the  value  of 
traditional  exaluations  was  low,  stating, 
"At  best  the  hierarchy  might  reward;  at 
worst  It  will  punish." 

A  Collaborative  Approach 

The  main  difference  between  traditional 
and  coUaboratne  approaches  is  who  is 
responsible  for,  or  involved  in,  each  of 
the  steps  outlined  earlier.  Collaboratix'e 
evaluations  include  mtjre  stakeholders 
in  their  various  steps. 

Evaluations  done  in  Greensboro  are 
good  examples.  The  importance  of 
evaluation  to  Greensboro  is  clear  by  the 
title  of  the  responsible  office:  the  Budget 
and  Exaluation  Department.  It  conducts 
several  management  studies  each  vear.' 
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Fundamental  Features  of  Participatory  Evaluations 

In  the  late  1960s,  some  researchers  increasingly  criticized  what  they  saw  as 
mechanistic  and  detached  evaluations.  Numbers  and  reports  lacked  a  human 
element,  they  said,  especially  in  evaluations  of  education  and  human  service 
organizations.  They  called  for  more  direct  participation  by  the  evaluator,  greater 
use  of  qualitative  research  methods,  and,  eventually,  significant  involvement  of 
those  being  evaluated.  As  a  result,  a  participatory  evaluation  has  these  positive 
features: 

•  The  evaluator  plays  the  role  of  teacher,  collaborator,  and  participant  in  the 
process,  rather  than  outside  expert. 

•  The  process  is  more  flexible  because  the  participants  can  negotiate  most 
aspects  of  the  evaluation. 

•  The  staff,  clients,  and  board  members  of  the  organization  being  evaluated, 
and  sometimes  even  interested  community  members,  are  involved  in 
deciding  whether  to  evaluate,  what  to  evaluate,  how  to  draw  conclusions, 
how  and  when  to  disseminate  findings,  and  how  and  when  to  implement 
recommendations. 

•  Information  is  more  likely  to  be  useful  to,  and  used  by,  the  organization 
under  scrutiny. 

•  The  organization  being  evaluated,  the  evaluating  organization,  and  the 
relationship  between  the  two  are  likely  to  change.  Changes  include  increased 
communication  among  staff,  positive  effects  on  program  development,  and 
higher-quality  evaluations. 

Participatory  evaluations  have  drawbacks,  though: 

•  They  are  much  more  time-consuming,  and  probably  more  costly,  for  both  the 
evaluator  and  the  organization  being  evaluated. 

•  The  process  is  unpredictable  since  it  is  in  the  hands  of  the  participants. 

•  They  are  open  to  the  criticism  that  the  evaluation  is  overly  subjective — that  it 
has  been  "captured"  by  the  organization  under  scrutiny  and  is  no  longer  an 
objective  assessment  supported  by  solid  evidence. 

Source:  Based  on  discussions  of  participatory  evaluations  in  Blaine  Worthen  et  al.,  Program 
EvALUATioig:  Alternative  Approaches  and  Practical  Guideunes  (2d  ed..  New  York:  Longman  Press, 
1 997)  and  Carole  Upshaw  and  Esteria  Barreto-Cortez,  What  Is  Participatory  Evaluation  and 
What  Are  Its  Roots?  Evaluation  Exchange  (newsletter  of  the  Harvard  Family  Research  Project), 
Fall  1995,  available  at  http://gseweb.harvard.edu/~hfrp/eval/issue2/upshur.html  (visited  Nov. 
22,  2002). 


According  to  Vicki  Craft,  budget  and 
management  analyst,  Greensboro's  ap- 
proach has  been  one  of  working  with 
departments  as  partners  in  evaluations. 
Although  the  Manager's  Office  or  the 
City-  Council  may  request  that  an  eval- 
uation be  done,  the  Budget  and  Evalua- 
tion Department  also  takes  requests  for 
evaluations  from  departments  them- 
selves. These  departments  see  the  Budget 
and  Evaluation  Department  as  a  valu- 
able resource  for  helping  them  identify 
ways  to  solve  problems  or  improve 
operations.  Staff  of  the  Budget  and 


Evaluation  Department  and  represen- 
tatives of  the  department  or  program 
being  evaluated  make  up  evaluation 
teams.  Together  they  define  and  agree 
on  a  detailed  plan  of  action,  or  "con- 
tract." They  also  identib.-  their  objec- 
tives. Doing  so  helps  them  define  what 
information  to  gather  and  how  to  use 
it.  Although  such  a  partnership  does 
not  always  protect  the  process  from 
politics,  it  does  appear  to  have  turned 
the  view  of  evaluation  staff  from  poten- 
tial adversaries  to  valuable  resources, 
according  to  Craft. 


This  type  of  collaborative  approach 
is  still  somewhat  controversial.  Tradi- 
tionally, one  of  the  key  characteristics 
of  a  quality  evaluation  is  objectivity. 
To  achieve  it,  governments  often  rely 
on  outside  evaluators  or  consultants. 
However,  outside  evaluators  may 
not  develop  a  good  understanding  of 
the  basic  philosophy,  goals,  objectives, 
or  data  used  by  a  program,  and  the 
result  may  be  a  low-quality  evaluation. 
An  adversarial  relationship  can  de- 
velop, despite  the  evaluator's  initial 
neutrality. 

Another  shortcoming  of  using  out- 
side evaluators  is  that  much  of  the 
learning  about  the  program  and  the 
process  leaves  the  organization  when 
the  consultants  do.  This  approach 
builds  little  capacity  for  self-evaluation. 

The  controversial  alternative  is  to 
involve  the  agency  or  program  being 
evaluated  in  the  evaluation  itself — 
much  in  the  same  vein  as  the  partnering 
approach  used  by  Greensboro.  This 
approach  often  is  referred  to  as  "partici- 
patory evaluation."  Representatives 
of  a  majority  of  stakeholders  or  all 
stakeholders — program  staff,  affected 
citizens,  politicians,  and  interest  groups 
— are  involved  in  the  five  evaluation 
steps  mentioned  earlier.  Responsibility 
for  completing  the  task  is  shared,  in 
various  degrees. 

There  is  not  a  single,  formal  model 
for  participatory  evaluations,  but  the 
various  types  have  some  common  char- 
acteristics (see  the  sidebar  on  this  page). 
Participation  can  range  from  having 
evaluators  work  closely  with  program 
staff  to  incorporating  program  staff  as 
equal  members  in  the  process.  Greens- 
boro and  other  units  of  government 
have  adopted  or  are  exploring  the  latter 
model.  Anecdotal  evidence  from  these 
units  is  positive.  In  participatory  eval- 
uations it  takes  more  time  to  establish 
trust,  to  build  effective  communications, 
and  to  plan.  However,  Greensboro  and 
other  units  report  a  higher  degree  of 
confidence  in  the  results,  improved 
interpersonal  and  interdepartmental 
relationships,  and  greater  satisfaction 
with  the  process  from  involved  parties. 

A  case  study  from  Charlotte  provides 
an  example  of  how  this  approach  can 
work  when  applied  to  an  evaluation  of 
a  major  community  initiative. 
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The  South  End  Evaluation 
in  Charlotte 

Like  most  cities,  Charlotte  works 
closely  with  many  nonprofit  organiza- 
tions to  improve  its  citizens'  quality  of 
life.  These  organizations  range  from 

small  neighborhood-    

improvement  groups 
to  the  Convention 
and  Visitors  Bureau. 
They  play  an  impor- 
tant role  in  providing 
vital  services  through- 
out the  community, 
and  together  they 
receive  millions  of 
dollars  annually  in 
city  funding.  In 
Charlotte,  as  in  other 
localities,  demonstra- 
ting fiscal  responsi- 
bility to  the  taxpayers 
requires  careful  re- 
view of  nonprofit 
funding  and  related 
outcomes. 

Like  Greensboro,  Charlotte  has  used 
a  collaborative  approach  in  conducting 
some  internal  evaluations,  such  as  eval- 
uations of  street  maintenance  operations 
and  the  implementation  of  certain 
capital  projects.  The  cir\'  recently  took 
this  approach  one  step  farther  by  con- 
ducting a  collaborative  evaluation  of  the 
performance  of  an  external  nonprofit 
agency  called  Historic  South  End  (HSE). 
HSE  promotes  the  economic  develop- 
ment and  the  physical  improvement  of 
Charlotte's  South  End. 

Background  on  Historic  South  End 

The  South  End,  a  historic  industrial  dis- 
trict adjacent  to  downtown  Charlotte, 
has  experienced  dramatic  urban  revital- 
ization  in  the  past  ten  years.  In  response, 
in  1995,  business  leaders  in  the  area 
formed  the  South  End  Development 
Corporation  to  promote  economic 
development  further.  In  early  2000  the 
corporation  petitioned  the  Charlotte 
Cit)'  Council  to  establish  a  special  tax 
assessment  of  $.09  cents  per  Si 00 
valuation  on  all  properties  in  the  dis- 
trict. To  be  levied  in  addition  to  cit}-  and 
count}'  taxes,  the  assessment  was  ex- 
pected to  generate  $185,000  per  year 
initially.  The  funds  were  to  support 
initiatives  in  four  areas:  physical  im- 


Once  the  review  team 
collected  all  the  data,  it  spent 
several  meetings  reviewing 
the  findings  and  developing 
recommendations.  This  was 
the  true  test  of  the  collabo- 
rative evaluation  model: 
eight  people  representing  the 
city  and  a  nonprofit  service 
agency  reaching  consensus  on 
the  final  report. 


provements,  public  safet>',  marketing 
and  commerce,  and  a  vintage  trolley 
service.  The  request  was  approved  by 
the  Cir\'  Council  in  May  2000,  along 
with  a  formal  contract  to  ensure  that 
these  dedicated  tax  revenues  funded  a 
defined  list  of  services.  The  corporation 
reorganized  as  HSE 
and  hired  an  executive 
director  to  begin  im- 
plementation of  the 
initiatives. 

At  the  same  time, 
the  City  Council 
charged  city  staff  to 
conduct  a  review  of 
HSE  serx'ices  within 
two  years  to  ensure 
that  the  dedicated 
funds  were  appropri- 
ately spent.  This 
charge  was  in  re- 
sponse to  concerns 
from  some  council 
members  and  affected 
property  owners  that 
HSE  could  not  adequately  provide 
the  services  supported  by  the  special 
tax.  Some  property  owners  in  the 
district  hoped  that  the  two-year  review 
would  provide  the  justification  to 
change  the  special  assessment  signif- 
icantly or  even  discontinue  it. 

The  review  was  thus  a  pivotal  point 
in  the  future  of  the  South  End  tax  dis- 
trict and  HSE  as  an  organization.  On 
the  basis  of  conversations  with  Greens- 
boro evaluation  staff  about  their  part- 
nership approach,  and  with  Charlotte 
staff  about  their  willingness  to  experi- 
ment, the  cir\''s  Budget  Office  initiated 
a  collaborative  approach  to  evaluation. 
Staff  started  by  carefully  selecting  an 
eight-person  review  team  consisting 
of  both  cir\'  staff  and  HSE  represen- 
tatives. Cir\'  staff  (representing  the 
Economic  Development  Office,  the 
Planning  Commission,  and  the  Budget 
Office)  were  selected  for  their  knowl- 
edge  of  the  South  End  community'  and 
their  experience  with  projects  there. 
HSE  representatives  included  the  ex- 
ecutive director,  the  board  president, 
and  three  members  of  the  board.  To 
ensure  a  varier\'  of  viewpoints,  two  of 
the  three  members  from  the  board 
either  were  propert)-  owners  openly 
skeptical  of  this  district  or  represented 


such  propert)'  owners.  Such  involve- 
ment increased  the  real  and  perceived 
legitimacy  of  the  process. 

The  Evaluation  Process 

The  review  team  was  convened  in  Sep- 
tember 2001.  To  conduct  the  evaluation 
fairly,  the  team  first  had  to  agree  on 
goals,  methodolog)',  and  a  timeline.  The 
three  broad  goals  on  which  members 
agreed  were  as  follows: 

•  To  evaluate  the  overall  effectiveness 
of  the  tax  district  and  to  determine  if 
any  changes  were  needed  in  the  spe- 
cific services  or  programs  provided. 

•  To  evaluate  the  role  and  the  structure 
of  the  nonprofit  organization 
providing  these  services  (HSE). 

•  To  review  the  boundaries  of  the  tax 
district  and  the  appropriateness  of 
the  corresponding  tax  rate. 

The  review  team  decided  to  evaluate 
services  and  gather  information  through 
a  variety  of  methods.  For  example: 

•  Surveys  of  property  owners, 
merchants,  and  HSE  board  members. 

•  Personal  interviews  with  key 
stakeholders  inside  and  outside  the 
district,  including  business  and  civic 
leaders  and  Cit\'  Council  members. 

•  Eocus  groups  with  residents, 
business  owners,  and  merchants  in 
the  South  End. 

•  Gathering  of  key  financial  and  per- 
formance information  about  HSE. 

•  Gathering  of  data  on  nationwide 
trends  and  best  practices  regarding 
organizations  operating  in  special 
tax  districts. 

As  indicated  by  the  first  three 
methods  just  listed,  the  evaluation  was 
heavily  based  on  stakeholders"  percep- 
tions of  the  district's  effectiveness.  It 
was  primarily  concerned  with  what 
the  communit>'  wanted  from  the 
creation  of  the  special  tax  district  and 
the  accompanying  nonprofit  organiza- 
tion, and  whether  the  community  felt 
that  those  goals  had  been  achieved. 
For  example,  the  sur\ey  questions 
were  to  be  answered  on  a  scale  of 


POPULAR    G  O  \'  E  R  N  M  E  N  T 


A  manddted  review  of  the  services  being 
delivered  by  the  nonprofit  development  agency 
"Historic  South  End"  provided  the  opportunity 
for  a  collaborative  evaluation  by  agency 
representatives  and  Charlotte  staff. 

South  End  effort  demands 
unified  voice,'  panel  says 


South  End,  city  weigh 
next  use  of  tax  funds 


importance/satisfaction,  1  being  the 
lowest  possible  score,  10  the  highest. 
This  allowed  the  evaluation  team  to 
measure  perceptions  of  matters  such  as 
"overall  quality  of  life  in  the  South  End 
area"  and  "level  of  services  provided  by 
the  Municipal  Service  District  tax 
revenue."  The  average  scores  on  these 
two  items  were  639  and  4.71, 
respectively.  These  values,  plus  the  high 
number  of  survey  and  focus  group 
comments  indicating  a  general  lack  of 
awareness  of  the  services  supported  by 
the  special  tax,  led  the  review  team  to 
conclude  that  lack  of  communication 
was  one  of  the  major  issues  HSE  needed 
to  address.  Collecting  this  information 
was  time-consuming,  but  it  enabled  the 
review  team  to  obtain  a  high  le\  el  of 
feedback  on  the  district.  In  addition, 
the  focus  groups  and  interviews  repre- 
sented a  prime  opportunity  to  raise 
awareness  of  the  district  with  selected 
stakeholders. 

The  review  team  also  sought 
financial  and  performance  information. 
For  example,  the  team  learned  that  the 
assessed  value  of  property  in  the  district 


had  increased  20  percent  since  2000, 
compared  with  about  4  percent  growth 
cirs'wide.  However,  HSE  had  achieved 
only  seven  of  the  twelve  initiatives  that 
it  had  outlined  in  the  original  plan  for 
implementation  of  services.  Although 
some  of  the  failures  were  due  to  outside 
factors,  such  results  pointed  to  a  need 
for  improvement  in  tangible  services 
delivered. 

Once  the  review  team  collected  all 
the  data,  it  spent  several  meetings 
reviewing  the  findings  and  developing 
recommendations.  This  was  the  true  test 
of  the  collaborative  evaluation  model: 
eight  people  representing  the  city  and  a 
nonprofit  service  agency  reaching  con- 
sensus on  the  final  report.  The  team  first 
spent  time  developing  a  common  defi- 
nition of  "consensus"  and  affirming 
that  the  goal  was  to  develop  a  consen- 
sus report.  The  rapport  developed 
earlier  in  the  process  was  beneficial  in 
keeping  the  team  together  through 
several  challenging  conversations  on  a 
variety  of  potential  findings  and  recom- 
mendations. Ultimately  the  team  agreed 
on  twenty  findings  and  recommenda- 


tions to  present  to  the  HSE  board  and 
the  City  Council. 

Having  the  review  team  in  complete 
support  of  all  the  recommendations  for 
strengthening  HSE's  role  was  critical  in 
gaining  political  support.  The  first  step 
was  to  present  the  report  to  the  HSE 
board  for  review.  The  presentation  was 
made  by  the  board  president  (who  was 
a  review  team  member),  and  this 
helped  gain  unanimous  support  from 
the  board. 

The  report  was  next  presented  to  the 
Cit}'  Council's  Budget  Committee  and 
eventually  to  the  entire  council.  Council 
members  asked  several  questions  about 
the  tax  rate  and  the  composition  of  the 
HSE  board  but  were  generally  support- 
ive of  the  report  and  recommendations. 
As  a  result  of  the  support  for  the  recom- 
mendations, as  well  as  healthy  revenue 
estimates,  the  City  Council  approved  an 
increase  in  HSE's  FY  2003  budget  from 
$190,000  to  $280,000  to  begin  imple- 
mentation of  the  recommendations. 

A  final  test  of  the  collaborative  pro- 
cess came  a  few  days  before  the  presen- 
tation to  the  City  Council.  One  of  the 


33 


largest  and  most  influential  propem- 
owners  in  the  district  had  several  con- 
cerns about  the  tinal  report  and  requested 
a  meeting  with  city-  staff  before  voicing 
opposition  to  the  Cir\'  Council.  After 
the  meeting,  in  which  staff  explained 
the  rationale  behind  the  recommenda- 
tions and  the  collaborative  process  used, 
the  properr\-  owner  was  satisfied  with 
the  review  and  the  accountability'  struc- 
ture for  the  recommendations  and  con- 
sequently did  not  oppose  the  report. 
This  outcome  spoke  to  the  strength  of 
the  collaborative  process,  which  al- 
lowed differing  opinions  to  be  discussed 
but  a  mutually  agreeable  outcome  to  be 
achieved. 

Pluses  and  Minuses  of  Collaborative 
Evaluation  in  Charlotte 

Undeniably  this  collaborative  evalua- 
tion focused  on  perceptions  as  well  as 
objective  data,  and  the  process  was 
labor-intensive  and  time-consuming.  On 
the  negative  side,  one  reviewer  of  this 
case  wondered  if  the  cir\-,  b}"  committing 
its  resources  so  fully  to  the  evaluation, 
was  invested  in  a  positive  outcome. 
Such  concern  about  subjectivity"  makes 
collaborative  evaluations  controversial, 
as  mentioned  earlier 

On  the  other  hand,  the  resources 
committed  (a  staff  member's  time)  were 
less  than  the  cin.'  would  have  paid  for  an 
outside  consultant.  Also,  as  the  evalua- 
tion evolved,  it  became  more  formative 
in  nature,  emphasizing  ways  to  improve 
the  district  rather  than  seeking  a  sum- 
man-  declaration  of  the  district's  success 
or  failure. 

This  view  of  the  value  of  collabora- 
tive evaluations  is  reflected  in  comments 
from  Greensboro  analyst  Vicki  Craft: 

I  have  long  struggled  with  the 
objectivity  aspect  of  budget  analysts 
leadi>ig  an  evaluation  instead  of 
using  outside  consultants.  I  agree 
ivith  the  collaborative  approach — no 
matter  ivho  is  involved,  internal  or 
outside  e valuators — because  I  have 
seen  the  results  in  our  organization. 
The  old  approach  of  an  outsider 
calling  the  shots  without  a)iy  regard 
for  implementation  capability,  etc., 
just  leads  to  a  lot  of  ivasted  time  and 
money  in  program  evaluation.  The 
key  is  for  the  analyst  to  be  com- 


pletely objective  ivhile  seeking  col- 
laboration in  improvement.  This 
approach  does  not  waste  time  and 
usually  results  in  an  action  plan  that 
can  be  implemented  and  effective. 

The  collaborative  process  allowed 
representatives  of  both  the  cit\-  and  HSE 
activeh-  to  engage  in  the  entire  review 
by  setting  the  initial  goals  and  criteria, 
gathering  feedback  from  a  varien.-  of 
stakeholders,  and  deciding  together  on 
findings  and  recommendations.  The 
process  seemed  to  generate  a  complete 
and  accurate  picture  of  the  perceived 
effect  of  the  district  and  HSE. 

The  process  ran  from  September 
2001  to  March  2002  and  required 
approximately  one-third  of  a  cm'  staff 
person's  time.  A  rs'pical  evaluation  using 
an  outside  consultant  likely  would  have 
been  conducted  in  a  shorter  timeframe, 
though  at  a  substantially  higher  cost, 
and  would  not  have  been  concerned 
with  gaining  consensus  on  the  recom- 
mendations. Further,  previous  outside 
evaluations  of  the  cit}''s  nonprofit 
agencies  have  produced  mixed  results  in 
implementation  of  recommendations 
and  m  gaining  of  support  from  the 
agencies  evaluated,  bringing  into  ques- 
tion the  overall  \'alue  of  the  evaluations. 
The  participants  in  the  South  End 
evaluation  felt  that  the  strong,  ongoing 
support  of  the  recommendations  by 
both  the  cir\'  and  leaders  of  HSE  in- 
dicated the  long-term  benefits  of  the 
collaborative  process. 

This  evaluation  has  not  suffered 
the  stereot\'pical  fate  of  evaluations, 
gathering  dust  on  a  shelf.  In  fact,  at 
recent  planning  retreats,  the  HSE  board 
focused  on  how  to  build  the  recommen- 
dations into  its  long-range  planning. 
HSE's  executive  director  perhaps  sum- 
med it  up  best:  "The  review  was  one  of 
the  best  thines  that  we  e\'er  did." 


Conclusion 

Charlotte's  review  of  the  South  End 
special  tax  district  is  just  one  example  of 
a  collaboratne  evaluation  and  may  not 
reflect  all  the  possible  negative  aspects 
of  this  approach.  It  offers  some  clear 
lessons,  however.  A  collaborative  evalu- 
ation can  take  more  time  and  res^urces 
than  the  traditional,  top-down  approach, 


particularly  in  time  spent  on  communi- 
cation. Also,  it  is  subject  to  criticism 
that  it  is  biased.  However,  in  the  view  of 
participants  on  all  sides,  the  effort  pro- 
duced stronger  results  than  a  traditional 
evaluation  would  have,  a  stronger  re- 
lationship between  local  government 
and  the  organization,  and  a  wider  com- 
mitment to  the  program  in  question. 

Collaborative  evaluations  can  be 
taken  a  step  further.  They  tend  to  in- 
crease the  capacit}'  of  the  program 
stakeholders  to  evaluate  themselves. 
The  unit  being  reviewed  can  become 
engaged  in  the  process  and,  ideally,  will 
see  value  in  evaluation.  The  Indepen- 
dent Sector,  a  nonprofit  coalition  of 
more  than  one  hundred  organizations 
with  an  interest  in  philanthropy  and 
voltmteerism,  recently  sponsored  a 
book  calling  for  "co-evaluation."  This 
kind  of  evaluation  not  only  involves  all 
stakeholders  in  an  in-depth  e\aluation 
but  also  encourages  the  stakeholders  to 
evaluate  their  own  programs  and  or- 
ganizations on  an  ongoing  basis. - 

The  collaborative  approach  may  hold 
particular  promise  for  local  go\'ernments 
evaluating  programs  being  administered 
by  nonprofit  organizations  with  local 
government  support.  Most  of  the  litera- 
ture on  evaluation  focuses  on  method- 
ologies for  use  within  organizations,  not 
on  partnerships  benveen  uvo  t^'pes  of 
organizations.  The  increase  in  commun- 
ication between  governments  and  non- 
profits in  a  collaborative  evaluarion 
could  be  a  positive  side  effect  of  what  is 
normally  an  adversarial  process.  There 
is  growing  interest  in  how  these  two  com- 
munit\'  actors  can  work  together  more 
effectnely  for  communir\'-wide  improve- 
ment. Evaluation  may  be  an  unexpected 
way  to  strengthen  this  relationship. 

Notes 

1 .  Recent  ones  include  evaluations  of  the 
Park  and  Recreation  Department's  drama 
program,  the  cit}''s  stormwater  services,  and 
its  loose-leaf  collections  program.  For  te.xts 
of  the  completed  e\  aluations,  see  w-ww.ci. 
greensboro.nc.us/budget/mgmtstud/ 
mgmtstud.hrm  (visited  Nov.  15,  2002). 

2.  See  S.\-\'DR.\  Trjce  Gr-\v  .v\'d  Associ- 
ates, E\'ALUAT10N  WITH  POWER;  A  NEV 

.Approach  to  ORGAXizA'nox-AL  EFEEcrn.'E- 
XESS,  Empo\ver.\i£nt  .axd  Excellence  (San 
Francisco:  Jossey-Bass  Publishers,  1998 1. 
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Over  the  past  decade.  North  Caro- 
Hna  has  attracted  a  large  number 
of  immigrants.'  The  state's  cities 
and  towns  now  must  serve  many  people 
with  limited  English  proficiency,  es- 
pecially Latinos.  At  the  same  time,  mu- 
nicipalities face  tighter  budgets.  How 
can  they  meet  residents'  needs  while  not 
stretching  limited  resources  too  far? 

This  article  discusses  five  strategies 
for  North  Carolina  cities  to  use  in  pro- 
viding translation  and  interpretation 
services,  and  outlines  the  strengths  and 
the  weaknesses  of  each.  In  addition,  it 
considers  appropriate  uses  of  the 
different  strategies.  Then  it  looks  at 
options  for  translation  and  interpreta- 
tion services  in  two  municipal  services, 
solid  waste  and  water,  documenting 
what  is  happening  in  cities  across  the 
state  as  evidenced  by  a  survey 
conducted  in  fall  2001.  Municipal 
governments  need  to  know  their  op- 
tions in  providing  translation  and  inter- 
pretation services.  Among  other  things, 
recent  federal  mandates  specify  that 


organizations  spending  federal  grant 
money  provide  services  m  any  language 
a  client  needs. - 


Methodology 

I  employed  two  methodologies  to  com- 
plete this  research:  an  extensive  literature 
review  and  a  survey  of  the  thirty-three 
North  Carolina  cities  with  populations 
of  more  than  20,000.  For  the  survey  I 
made  initial  contact  via  e-mail,  obtaining 
a  36  percent  return  rate.  Responses  came 
from  Asheville,  Charlotte,  Concord, 
Fayetteville,  Greensboro,  Havelock,  Kan- 
napolis,  Kinston,  Monroe,  Rocky  Mount, 
Salisbury,  and  Winston-Salem.  The  re- 
sponding cities  represented  a  wide  range 
of  ethnic  groups,  populations,  and 
geographical  areas.  In  each  responding 
city,  I  contacted  the  department  head 
responsible  for  solid  waste  or  water  and 
asked  him  or  her  to  refer  me  to  the  em- 
ployee who  could  best  answer  questions 
for  the  department  about  translation 
and  interpretation  services. 


^  niie  se 


OWASA  (the  Orange  Water  and 
Sewer  Authority)  keeps  its  Latino 
customers  informed  about  the  ivater 
supply  through  hulletms  in  Spanish. 

Solid  waste  and  water  were  the  focus 
of  the  survey  because  they  are  two  of  the 
main  services  provided  by  a  majorit)'  of 
cities  in  North  Carolina.  Further,  residents 
need  access  to  them  soon  after  moving 
to  a  cir>'.  Cities  with  populations  of  more 
than  20,000  constituted  the  sample  for 
two  reasons.  First,  although  there  is  not 
a  direct  correlation  between  tax  base  and 
population,  in  general,  the  larger  the 
population,  the  larger  the  possibility  of  a 
tax  base  that  might  support  translation 
and  interpretation  services.  Second,  larger 
populations  generally  ensure  a  Latino 
presence.  Although  the  survey  was  meant 

The  author,  a  2002  graduate  of  the  Master 
of  Public  Administration  Program  at  UNC 
Chapel  Hilt,  is  director  of  local  evahiation 
for  America's  Promise — The  Alliance  for 
Youth,  in  Alexandria,  Virginia.  Contact 
her  at  c2foca@hotmail.com. 
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to  capture  different  percentages  of  Lati- 
nos living  in  the  state, having  Latinos 
present  in  the  cities  surveyed  also  was  im- 
portant (for  data  on  the  Latino  popula- 
tions m  the  responding  cities,  see  Table  1 ). 

Options  for  Translation  and 
Interpretation  Services 

"Translation"  refers  to  written  communi- 
cation, "interpretation"  to  oral  commu- 
nication. The  distinction  is  important 
for  several  reasons.  Providing  translation 
is  easier  than  providing  interpretation 
because  a  third  part)'  can  do  translations 
in  its  own  time  frame.  Translations  also 
last  longer,  in  the  sense  that  they  can  be 
duplicated  and  used  again.  Interpretation 
is  usually  specific  to  a  case  and  a  time 
and  cannot  be  reused.  However,  inter- 
pretation gives  the  person  who  does  not 
speak  English  greater  flexibility'  because 
two-way  conversations  can  occur. 

Five  strategies  for  providing  translation 
and  interpretation  services  were  re- 
searched: using  electronic  translation, 
using  the  AT&T  Language  Line,  contrac- 
ting for  services,  building  institutional 
capabilit)',  and  hiring  people  with  fluency 
in  a  second  language.'  To  determine  the 
strengths  and  the  weaknesses  of  each 
strategy,  as  well  as  its  appropriateness 
for  a  given  organization,  I  considered  it 
in  light  of  the  following  criteria:"* 

•  Does  it  pro\ide  translation  services? 

•  Does  it  provide  interpretation  ser\'ices? 


•  Does  it  produce  accurate  services? 

•  Does  it  maximize  cit}'  resources? 

•  Does  it  increase  institutional  capa- 
bility to  deal  with  language  barriers? 

•  Does  it  reduce  cultural  barriers 
between  cit}'  and  Latino  residents? 

This  section  describes  the  five  stra- 
tegies and  provides  some  insight  into 
the  usefulness  and  the  effectiveness  of 
each  one  according  to  the  six  criteria 
just  given  (see  Table  2  for  a  summary). 

Using  Electronic  Translation 

The  cheapest  and  simplest  option  for 
translation — provided  that  a  city  has 
Internet  access — is  translation  via  an 
Internet  website.'  Such  a  website  has  a 
cut-and-paste  component  from  Micro- 
soft Office  Documents  that  allows  easy 
maneuvering  from  site  to  document  and 
offers  instant  translation  services. 

The  problem  with  this  type  of  service 
is  that  it  translates  by  word,  rather  than 
by  sentence.  Moreover,  the  sites  do  not 
translate  in  context.  Therefore  the 
translations  are  inadequate  and  piece- 
meal." Thus,  although  this  is  the  least 
expensive  approach,  the  result  does  not 
meet  the  high  quality  of  customer  ser- 
vice required  by  local  governments.  In 
realit)'  these  services  provide  little  infor- 
mation to  the  non-English-speaking 
public'  None  of  the  departments  sur- 
veved  used  this  service. 


Using  the  AT&T  Language  Line 

Many  emergency  management  facilities 
use  the  language  line.'^  Provided  by 
AT&T,  it  allows  an  operator  to  add  a 
third-part\'  interpreter  to  a  telephone 
conversation,  enabling  a  non-English- 
speaking  person  and  a  cit\'  employee  to 
understand  each  other.  The  service  is 
convenient,  is  available  all  hours  of  the 
day,  and  covers  a  multitude  of  languages. 

Unfortunately  the  service  can  be  ex- 
pensive." Also,  it  does  not  build  capabil- 
ity in  the  cities.  They  must  continue  the 
system,  and  at  the  end  of  their  contracts, 
they  are  no  more  able  to  deal  with 
Latinos  or  other  people  who  do  not 
speak  English  than  they  were  before. 

A  productive  use  of  this  strategy  is  as 
an  interim  measure,  while  implementing 
other  systems.  This  type  of  system  works 
best  when  conversations  are  being 
conducted  by  telephone  rather  than  in 
person. 

None  of  the  Solid  Waste  or  Water 
departments  surveyed  indicated  that 
they  used  the  AT&T  Language  Line. 

Contracting  for  Services 

Contracting  with  an  external  organiza- 
tion, usually  for  a  fee,  provides  high- 
qualit)'  translation  but  at  some  cost. 
The  average  translator  charges  $25-$35 
per  page  plus  a  setup  fee,  and  higher 
fees  for  rush  work. 

Asheville  contracts  for  translation 
services  in  its  solid  waste  operations. 


Table  1    Demographic  Information  on  Cities  Surveyed 


City 

Asheville 

Charlotte 

Concord 

Fayetteville 

Greensboro 

Havelock 

Kannapolis 

Kinston 

Monroe 

Rocky  Mount 

Salisbury 

Winston-Salem 


Total  Population 

68,889 

540,826 

55,977 
121,015 
223,891 

22,442 

36,910 

23,688 

26,228 

55,893 

26,462 
185,776 


Latino  Population 

Percentage  Latino 

2,590 

3.76 

39,805 

7.36 

4,366 

7.80 

6,862 

5.67 

9,739 

4.35 

2,022 

9,01 

2,336 

6.33 

270 

1  14 

5,610 

21.39 

1,034 

1.85 

1,138 

4.30 

16,051 

8.64 

Source:  U.S  Census  Bureau,  Census  2000  Redistnaing  Data  (Public  Law  94-171)  Summary  file.  North  Carolina,  available  at  http://factfindercensus.gov/ 
bf/_lang=en_vt_name=DEC_2000^PL_U,GCTPL_ST7_geo_id=04000US37  html. 
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Table  2.  Pros  and  Cons  of  Strategies  for  Providing  Translation  and  Interpretation  Services 


Does  strategy  provide 
translation  services? 


Does  strategy  provide 
interpretation  services? 


Yes. 


No. 


No. 


Yes. 


Yes. 


J^ 


^  -^  o 


Maybe. 


Yes,  but  probably  not  more 
than  capability  to  translate 
very  basic  documents. 

Yes. 


>?i" 


Yes. 


Yes. 


Does  strategy  produce 

No. 

Yes. 

More  likely 

Depends  on  amount 

More  likely 

accurate  services? 

of  training. 

Does  strategy  maximize 

No.  It  IS  cheap, 

Depends 

In  general,  no. 

Depends  on  use. 

Usually 

city  resources? 

but  results  are 
inaccurate. 

on  use. 

though  in  some 
instances  it  would 
be  most  cost- 
effective  option. 

Does  strategy  increase 
institutional  capability  to 
deal  v^ith  language  barriers? 

Does  strategy  reduce 
cultural  barners  between 
City  and  Latino  residents? 


No. 


No.  It  may 
exacerbate 
them  because 
of  inaccurate 
translation. 


No. 


No. 


Minimally      Minimally. 


Yes. 


Yes,  to  some  extent. 
City  employees  may 
be  more  exposed  to 
Latino  culture  as  they 
learn  language. 


Yes. 


Yes.  It  IS 
more  likely 
to  involve 
Latino 
community 
members  in 
government. 


specifically  in  the  recycling  department. 
The  department  sent  a  solid  waste  direc- 
tor\'  (containing  such  information  as  what 
can  be  recycled,  what  is  considered  a 
"large  item,"  and  where  and  how  to 
dispose  of  chemicals) 
and  two  brochures  on 
recycling  to  a  private 
company  in  Indian- 
apolis for  translation 
after  it  received  about 
ten  requests  for  these 
documents  m 
Spanish.'" 

Contracting  for 
interpretation  services 
is  more  difficult  than 
contracting  for  trans- 
lation services.  As 
mentioned  earlier, 
interpretation  is  case- 
specific.  Therefore  a 
city  has  to  contract 
for  a  specified  length 
of  time,  such  as  for  a 
meeting  or  an  event, 


or  pay  to  have  an  interpreter  on  call 
whenever  the  services  may  be  needed. 
Contracting  for  interpretation  also  may 
mean  that  the  person  providing  the 
services  has  little  or  no  knowledge  of 
the  subject  area  for 
which  he  or  she  is 
interpreting.  Although 
the  interpreter  may  be 
fluent  in  Spanish, 
there  may  be  techni- 
cal terms  or  ideas  that 
will  be  difficult  to  con- 
ve\'  without  a  clear 
grasp  of  the  topic. 


The  AT&T  Language  Line  allows 
an  operator  to  add  a  third- 
party  interpreter  to  a  tele- 
phone conversation,  enabling 
a  non-English-speaking  person 
and  a  city  employee  to  under- 
stand each  other. 


Building  Institutional 
Capability 

A  fourth  strategy  is  to 
train  current  em- 
ployees in  a  second 
language,  or  at  least 
to  teach  them  mini- 
mal comprehension 
of  basic  sentences. 
This  strategy,  which 


can  be  accomplished  through  a  number 
of  media,  is  primarily  useful  for  inter- 
pretation services. 

One  way  to  use  this  strategy  is  to  en- 
roll employees  in  Spanish  for  Gringos,  a 
basic  Spanish  class  offered  at  many  com- 
munity colleges  throughout  the  state." 

Another  method  is  to  send  employees 
to  immersion  programs.  These  programs 
are  usually  month-long  experiences 
during  which  an  employee  goes  to  a 
Spanish-speaking  country,  lives  with  a 
Spanish-speaking  family,  and  takes  in- 
tensive language  courses.  On  return  he 
or  she  has  the  equivalent  of  two  years  of 
conversational-level  Spanish  at  the  col- 
lege level.  The  cost  of  these  programs  is 
often  in  the  same  price  range  as  a  week- 
long  out-of-state  conference.'- 

On  the  one  hand,  this  strategy  gives 
employees  who  already  have  technical 
or  managerial  expertise  a  chance  to 
learn  the  language  and  to  communicate 
directly  with  residents  who  have  limited 
English  proficiency.  In  this  way  a  city  can 
be  assured  that  the  information  being 
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given  is  more  accurate  and  credible,  as- 
suming proper  translation.  This  strategy' 
also  increases  institutional  capahilits'. 

A  potential  problem  with  this  strategy- 
is  that  if  employees  do  not  constantly 
use  their  skills,  the  skills  will  deteriorate 
quickly.  Also,  employees  may  not  have 
enough  skill  to  translate  other  than  the 
most  rudimentary  documents.  Further, 
precautions  have  to  be  in  place  to  ensure 
that  translations  and  interpretations  are 
accurate  and  not  misleading. 

Charlotte  uses  this  strategy.  A  per- 
sonnel policy  directly  links  an  increase 
in  pay  to  proficienc\-  in  a  second  lan- 
guage.'"' To  ensure  proficiency,  people 
who  receive  compensation  for  language 
capabilities  must  pass  a  test.  If  they 
cease  serMng  in  a  position  that  requires 
bilingual  abilities,  the  premium  pay  is 
eliminated. '■* 

Hiring  People  with  Fluency  in  a 
Second  Language 

The  tifth  option  builds  institutional  capa- 
bilit\'  by  specibiing  language  requirements 
in  job  descriptions,  or  by  building  lan- 
guage requirements  into  hiring  situations 
in  some  other  way.""  In  this  manner  a  cin- 
can  use  skills  already  in  existence  rather 
than  trying  to  create  them  in  its  current 
workforce.  Also,  this  option  makes  it 
more  likeh'  that  members  of  the  Latino 
community-  will  become  a  part  of  city 
go\'ernment,  thus  providing  an  access 
point  for  all  Latinos  in  the  area.  Further, 
a  newly  hired  bilingual  person  is  likeh' 
to  be  able  to  provide  both  translation 
and  interpretation  ser\  ices.  There  still 
would  need  to  be  adequate  safeguards  to 
ensure  accuracy  in  content  and  concept. 

A  drawback  to  this  strategv  is  that  if 
only  one  or  two  people  are  brought  into 
the  organization  with  these  skills,  they 
ma\'  be  o\en\'helmed  \\ ith  requests  from 
other  departments. 

Sahsbut}'  has  hired  a  person  in  its 
human  resources  department  to  prcnide 
translation  and  interpretation  ser\'ices. 
She  has  translated  communit)'  service 
announcements  and  public  awareness 
campaigns  for  the  Solid  "W^aste  Depart- 
ment and  is  on  call  during  normal  busi- 
ness hours  for  residents  with  limited 
English  proficiency  who  need  to  set  up 
their  solid  waste  services.  Further,  she 
provides  interpretation  services  at  town 
meetintrs.'" 


Current  Status  of  Services 

Of  the  twelve  cities  responding  to  the 
survey,  three  provided  no  translation  or 

interpretation  services    j 

for  their  Solid  "VC'aste 
and  Water  depart- 
ments. Six  provided 
interpreters  internally, 
some  through  their 
Solid  Wasteland  Water 
departments,  others 
through  other  depart- 
ments. The  interpreters 
mostly  helped  new 
residents  access  cit\' 
services,  were  available 
at  town  meetings  for 
interpretation  services, 
and  were  available  at 
the  help  desk  or  to 
answer  incoming  calls 
regarding  solid  waste 
or  water  service.  Slx  of 
the  responding  cities 
also  indicated  that 
they  used  written 

translation  provided       

by  Staff,  either  within  the  Solid  Waste  or 
Water  Department  or  in  another  depart- 
ment. They  used  these  staff  in  public 
awareness  campaigns  (to  translate  items 
like  fliers  distributed  to  residents)  and  for 
community  service  announcements.  One 
city  indicated  that  it  used  translation  ser- 
vices for  bill  pa\ment. 

Recommendations 

Cities  can  take  a  number  of  steps  to  begin 
to  address  the  needs  of  the  residents  in 
their  communities  with  limited  English 
proficiency. 

7.  Begin  with  an  internal  assessment. 

Many  cities  across  the  nation  that  have 
implemented  systematic  policy  in  this 
area  ha\'e  begun  with  interdepartmental 
work  groups  on  the  issue.''  These  groups 
perform  an  internal  assessment  of  where 
their  cit>-  stands.  Creating  such  groups 
allows  for  systemwide  anal\  sis  and 
change,  instead  of  a  piecemeal  approach. 

The  assessment  should  lead  to  a 
written  outline  of  what  is  currently 
being  done  and  what  needs  to  be  done 
throughout  the  city.  The  outline  should 
report  current  spending  levels  for  trans- 
lation and  interpretation  ser\ices. 


Building  language  require- 
ments into  hiring  situations 
makes  it  more  likely  that 
members  of  the  Latino  com- 
munity will  become  a  part  of 
city  government,  thus  pro- 
viding an  access  point  for  all 
Latinos  in  the  area. 


2.  Involve  community  members. 

After  a  cit\'  has  done  a  thorough  assess- 
ment and  understands  what  its  goals  for 
translation  and  interpretation  services 
are,  it  should  involve 
the  local  community, 
especialK'  the  Latino 
communin.',  in  plan- 
ning. Some  cities,  like 
Fremont,  California, 
and  Arlington, 
Virginia,  have  used  a 
volunteer  language 
bank,  through  which 
community  members 
who  speak  a  variety 
of  languages  are 
available  to  provide 
interpretation  services 
when  needed.  Other 
cities,  like  Sterling 
Heights,  Michigan, 
ha\e  created  advisory 
councils  to  help  the 
city  implement  plans 
and  address  unmet 
needs."* 


3.  Match  the  strategy  to  institutional 
capability. 

No  one  strategy  will  work  for  every 
situation.  Cit\'  managers  and  adminis- 
trators should  match  a  strategy  to  the 
needs,  as  well  as  the  strengths,  of  their 
communitN'. 

Consideration  of  a  couple  of  \ari- 
ables  may  help  decision  makers  choose 
the  appropriate  strategy: 

•  Funds  available:  The  amount  of  money 
available  is  ke\'  to  determining  what 
type  of  service  to  use.  Although  city 
staff  may  be  creative  in  obtaining 
funds  (using  resources  like  non- 
profits, for  example),  the\'  first  must 
ascertain  the  level  of  funding  they 
will  need  to  provide  the  service 
effectivel)-.  If  a  city  has  adequate 
funds  available,  hiring  people  with 
fluency  in  a  second  language  may  be  a 
wise  choice.  If  funds  are  extremely 
limited,  contracting  for  the  most 
essential  services  may  be  more 
appropriate. 

•  Composition  of  staff  and  community: 

The  demographics  of  both  the  com- 
munity' and  cit\'  staff  are  important 
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e  the  lei  to  tf3n5l3te 


[  English 


in  [  Spanish 


ITI  [Transldtel 


The  cheapest  and  simplest  option  for  translation — provided 
that  a  city  has  Internet  access — is  translation  via  an  Internet 
website.  But  the  translations  are  inadequate  and  piecemeal. 


to  consider  in  determining  which 
strateg)-  to  implement.  If  a  city  has 
employees  who  are  fluent  or  near- 
fluent  in  a  second  language,  invest- 
ment of  money  and  resources  in 
them  may  be  the  wisest  choice.  The 
best  rype  of  employee  to  invest  re- 
sources in  is  one  who  interacts  in  a 
second  language  on  a  daily  basis. 

4.  Ensure  the  quality  of  translation. 

A  mechanism  must  be  in  place  to  ensure 
the  quality  of  translation.  Without  one, 
the  most  well-intentioned  city  may  not 
provide  effective  service.  One  city  in 
North  Carolina  went  to  considerable 
lengths  and  expense  to  translate  a  twent\'- 
page  color  booklet  outlining  cit\'  services 
and  many  attractive  features  in  the  area. 
Subsequently  an  editor  of  a  Spanish 
newspaper  informed  city  staff  that  the 
booklet  contained  sixty-one  errors. 

The  city  had  relied  on  internal  trans- 
lators, who  had  unverified  Spanish- 
speaking  and  -writing  skills.  Especially 
for  translation  services,  which  produce 
documents  for  the  long  term,  verif}'ing 
the  accuracy  and  the  legitimacy  of 
translators  is  important.  When  planning 
to  rely  on  internal  employees,  cities  first 
should  give  them  a  standardized  test 
like  the  one  used  by  Charlotte.  When 
using  external  firms,  cities  should  check 
the  credentials  of  the  firms  to  ensure 
that  personnel  demonstrate  accuracy  in 
meaning  and  context. 

Conclusion 

With  planning  and  foresight.  North 
Carolina's  cities  can  address  the  complex 
challenges  and  opportunities  that 
changing  demographics  present.  By  ad- 
dressing translation  and  interpretation 
services  across  departments,  cities  can 
use  their  resources  better  and  set  a  com- 
prehensive strategy. 

Notes 

1 .  According  to  the  Census,  in  1 990  the 
Latino  population  was  76,726,  or  1.2  percent 
of  the  total  population.  By  2000  it  had  grown 


to  378,963,  or  4.7  percent  of  the  population 
— a  fourfold  increase.  See  http://factfinder. 
census.gov/servlet/BasicFactsTable?_lang=en 
&_vt_name=DEC_1990_STFl_DPl&^eo_ 
id=04000US37  for  1990  Census  data; 
http://factfinder.census.gov/bf/_langien_vt_ 
name=DEC_2000_PL_U_GCTPLST5_geo_ 
id=04000US37.html  for  2000  Census  data. 

2.  E.xecutive  Order  13166,  dated  August 
1 1,  2000,  stated  that,  on  the  basis  of  Title  VI 
of  the  Civil  Rights  Act  of  1964,  "the  Depart- 
ment of  Justice  has  today  issued  a  general 
guidance  document,  which  sets  forth  the 
compliance  standards  that  recipients  must 
follow  to  ensure  that  the  programs  and 
activities  they  normally  provide  in  English 
are  accessible  to  LEP  [limited-English- 
proficiency]  persons." 

3.  CiTi'  OF  Minneapolis,  Interdep,\rt- 
MENTAL  New  Arraals  Work  GROtip, 
WELCOMtNG  New  Arrivals  to  Minneapolis: 
Issues  and  Recomalendations  2-3 
(Minneapolis:  Aug.  2000). 

4.  These  criteria  were  derived  from 
information  in  the  following  sources:  City  of 
Winston-Salem's  Hispanic  Task  Force 
Report  (Dec.  2001);  Proposal  for  the  City  of 
Greensboro  to  Improve  Multi-Cultural 
Relations  with  the  Hispanic  Community 
during  Human  Relations  Month  (Mar.  2001); 
City  of  Minneapolis,  Welcoming  New 
Arrivals;  and  Policy  Guidelines  on  the 
Prohibition  against  National  Origin 
Discrimination  as  It  Affects  Persons  with 
Limited  English  Proficiency,  67  Fed.  Reg. 
4968  (Feb.  1,  2002). 

5.  Examples  include  www.freetranslation. 
com,  www.syntax.com,  and  bablefish. 
altavista.com. 

6.  LIsing  AltaVista,  I  typed  "You  need  to 
bring  appropriate  identification  in  order  to 
sign  up  for  service."  The  translation  was 
"Usted  tiene  que  traer  la  identificacion 
apropiada  para  firmar  para  arriba  para  el 
servicio."  Translated  back  into  English  by 
AltaVista,  the  sentence  read,  "You  must  bring 
identificaciA_n  [sic]  appropriate  to  sign  for 
above  for  the  service." 

7.  Proposal  for  the  City  of  Greensboro  to 
Improve  Multicultural  Relations,  at  14. 

8.  For  more  information,  visit  www. 
languagcline.com. 

9.  The  rates  are  categorized  by  both 
language  and  time  of  call.  During  the  day 
(from  8  A.M.  to  8  P.M.),  the  range  is  from 
$2.20  per  minute  for  Spanish  translation  to 
$2.60  per  minute  for  less-used  languages.  For 
nights  and  weekends,  though,  the  prices  are 
higher,  those  for  Spanish  rising  to  $2.50  per 
minute  and  those  for  certain  other  languages 


becoming  as  expensive  as  $4.50  per  minute. 
There  also  is  a  $50  nmnthly  fee,  which  is 
applied  against  usage. 

10.  Telephone  Interview  with  Audren 
Stevens,  Recycling  Coordinator,  City  of 
Asheville  (Dec.  10,2001). 

11.  For  a  nominal  fee  (usually  about  $60 
per  student),  a  Spanish  instructor  teaches 
basic  language  and  cultural  norms,  hands  out 
note  cards  or  some  other  quick  reference 
guide  that  the  employee  can  use  when 
responding  to  residents  with  limited  English 
proficiency,  and  helps  employees  practice 
basic  language  skills.  These  can  be  specific  to 
an  area  of  service,  like  fire  and  rescue,  or 
general. 

12.  The  cost  can  be  as  low  as  $2,500, 
airfare  and  meals  included. 

13.  The  relevant  policy  reads,  "Employees 
in  positions  requiring  proficiency  in  a  second 
language  including  Spanish,  Vietnamese, 
Cambodian,  Thai  and  American  Sign 
Language  are  eligible  for  a  5%  increase  in 
base  pay  not  to  exceed  the  maximum  rate  of 
pay  identified  for  the  iob."  Available  at 
www.co.niecklenburg.nc.us/cohr/policy/ 
section3.htm  (visited  Feb.  1,  2002). 

14.  The  relevant  policy  reads. 

To  function  in  this  capacity  employees 
will  be  required  to  pass  a  proficiency 
test  arranged  by  the  department 
through  the  University  of  North  Caro- 
lina at  Charlotte  or  an  appropriate 
alternate  site.  The  acceptable  pro- 
ficiency level  for  the  County  is 
advanced  or  superior  as  defined  by  the 
American  Council  on  the  Teaching  of 
Foreign  Languages  (ACTFL).  All 
employees,  including  native  speakers, 
are  required  to  be  tested.  The  County 
pays  for  testing  .  .  .  Premium  pay 
increases  are  effective  the  pay  period 
following  the  results  of  the  proficiency 
test  and  are  not  retroactive  .  .  .  Pre- 
mium pay  increases  will  be  removed 
from  an  employee's  salar\"  if  they  cease 
to  use  this  skill  or  move  to  a  position 
that  does  not  require  bilingual  skills. 
Available  at  www.co.mecklenburg.nc.us/cohr/ 
policy/section3.htm  (visited  Feb.  1,  2002). 

15.  City  of  Minneapolis,  Welcoming  New 
Arrivals,  at  1 1 . 

16.  Telephone  Interview  with  Lynn  Hillard, 
Sanitation  Manager,  City  of  Salisbury  (Dec. 
11,2001). 

17.  See  Cny  of  Minneapolis,  Welcoming 
New  Arrivals,  and  City  of  Winston-Salem's 
Hispanic  Task  Force  Report. 

18.  See  City  of  Minneapolis,  Welcoming 
New  Arrivals. 
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Zoller  Hired  to  Head 
Business  and  Finance 


T 


I  edD.  Zoller 
recently  joined 
the  School  of 
Government  at  UNC 
Chapel  Hill  in  the 
new  post  of  associate 
dean  for  business  and 
finance.  As  associate 
dean,  he  is  respon- 
sible for  business 
management  and 
financial  operations,  seeking  the  means 
to  improve  and  expand  service  and 
instructional  offerings. 

Before  his  appointment,  Zoller  was 
director  of  academic  development  at 
the  Kenan-Flagler  Busmess  School, 
UNC  Chapel  Hill,  hi  this  capacity  he 
developed  new  academic  initiatives 
and  oversaw  the  technology'  and 
operational  infrastructure  of  the  school. 
Still  holding  an  adjunct  appointment  at 
Kenan-Flagler,  Zoller  continues  to 
teach  courses  in  technolog)'  commer- 
cialization and  venturing. 

Zoller  previously  served  as  director 
of  economic  de\elopment  at  the  College 
of  William  and  Mary  in  Williamsburg, 
Virginia,  where  he  was  responsible  for 
technology  transfer  and  real  propert)' 
management.  He  also  has  worked  as  a 
principal  consultant  in  the  private  sec- 
tor with  American  Management  Sys- 
tems, Inc.,  a  large  systems-integration 
consulting  firm  in  Fairfax,  Virginia. 
There  he  specialized  in  the  application 
of  technology  in  the  public  sector, 
serving  as  a  founding  member  of  a  new 
corporate  division  working  with  local, 
state,  and  federal  government. 

Zoller  holds  a  master's  degree  in 
public  administration  from  the  Max- 
well School,  Syracuse  University,  and  a 
bachelor's  degree  in  government  from 
the  College  of  William  and  Mary.  He  is 
completing  his  doctorate  this  year  in 
city  and  regional  planning  at  UNC 
Chapel  Hill,  specializing  in  economic 
development. 


Professional  Associations 
and  Businesses  Join 
Challenge  for  Building 
Renovation  and  Expansion 

Exceptional  contributions  to  the 
School  of  Government's  Knapp 
Building  renovation  and  expan- 
sion project  from  forty-three  professional 
associations  and  businesses,  and  gifts 
and  pledges  from  hundreds  of  indi- 
viduals, municipalities,  counties,  foun- 
dations, and  others  across  the  state, 
have  raised  more  than  $700,000  to- 
ward helping  the  School  match  an  im- 
portant $1,000,000  capital  challenge 
grant  before  its  June  2003  deadline. 
The  challenge  grant  and  all  contribu- 
tions to  the  building  fund  will  help  the 
School  meet  its  overall  capital  fund- 
raising  goal  of  $4,000,000  in  new 
private  and  public  funds  for  the  Knapp 
Building.  The  School  and  the  Institute 
of  Government  Foundation  thank  all 
contributors  and  offer  special  recogni- 
tion to  the  forty-three  professional 
associations  and  businesses  that  have 
joined  the  campaign: 

American  Public  "^'orks  Association — 

NC  Chapter 
American  Society  for  Public  Administration 

— Central  Piedmont  Chapter 
American  Society  for  Public  Administration 

— Research  Triangle  Chapter 
Carolmas  Association  of  General 

Contractors 
Carolinas  Association  of  Governmental 

Purchasing 
NC  Assessing  Officers  Association 
NC  Association  of  Local  Health  Directors 
NC  Association  of  County  Attorneys 
NC  Association  of  County  Clerks  to 

County  Boards  of  Commissioners 
NC  Association  of  County  Commissioners 
NC  Association  of  Municipal  Attorneys 
NC  Association  of  Municipal  Clerks 
NC  Association  of  Registers  of  Deeds 
NC  City  and  County  Management 

Association 
NC  Countx  Government  Pmance  Officers 

Association 
NC  Government  Finance  Officers 

Association 
NC — International  Personnel  Management 

Association 
NC  League  of  Municipalities 
NC  Local  Government  Budget  Association 
NC  Local  Government  Information 

Systems  Association 


NC  Local  Government  Investment 

Association 
NC  Tax  Collectors  Association 
Retired  Faculty  Association  of  UNC- 

Chapel  Hill 
C.  T.  Wilson  Construction  Company 
Capital  Management  of  the  Carolinas,  LLC 
Coleman  Law  Firm 
Greenville  Utilities  Commission 
Holiday  Inn  Burlington 
Horton  &  Crutchfield,  PA 
Imperial  Hotel  Group.  Inc. 
LEI  Services 

Leslie  Anderson  Consulting.  Inc. 
McCarroll  Construction,  Inc. 
The  Murphy  Group 
Myrick  Construction,  Inc. 
NC  Local  Government  Employees 

Federal  Credit  Union 
Prudential  Retirement  Services 
Rogers  Builders  General  Contractors      -^ 
Sanford  Holshouscr  Law  Firm,  PLLC 
Sbelco,  Inc. 

Sumrell  Sugg  Carmichael  Hicks  &  Hart,  PA 
Warlick  Milsted  Dotson  &  Carter 
Woodson  Saxers  Laivther  Short  Parrott 

Hudson  &  Walker,  LLP 

To  help  meet  the  challenge  by  June 
2003,  send  your  pledge  or  gift  today  to 
the  Institute  of  Government  Foundation, 
UNC  Chapel  Hill,  CB#  3330  Knapp 
Building,  Chapel  Hill,  NC  27599-3330. 
All  gifts  are  tax-deductible.  Inscribed 
bricks  and  room-naming  opportunities 
are  available  for  gifts  of  $250  and  up. 
Information  can  be  obtained  from  the 
School  of  Government  Development 
Office,  telephone  (919)  966-9780 
or  (919)  962-8477,  or  online  at 
www.sog.unc.edu.  Click  on  "Giving 
to  the  School." 
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Off  the  Press 


An  Overview  of  Contract 

Bidding  Requirements 

for  North  Carolina  Local 

Governments 

Fraydd  S.  Bliiestehj 
October  2002  •$15.00'^- 


Formerly  published  under  the  title  An  Outline  of 
Statutory  Provisions  Controlling  Purchasing  by  Local 
Governments  in  North  Carolina,  this  publication  is  a 
quick  and  easy  reference  for  purchasing  officials  and 
others  interested  in  the  public  contracting  process.  It  gives 
readers  a  general  introduction  to  the  statutory  procedures 
that  govern  contracting  by  local  government  agencies  and 
serves  as  a  basic  roadmap  through  these  procedures.  The 
information  is  current  through  the  2002  session  of  the 
General  Assembly.  An  online  version  is  available  on  the  Institute's  website,  at 
https://iogpubs.iog.unc.edu.  Follow  the  links  to  "Electronic  publications." 


Planning  Legislation  in     A  single-volume  collection  of  the  planning-related  statutes 
North  Carohna     most  frequently  referred  to  by  planners,  elected  officials. 
Compiled  by  David  W.  Owens    citizen  board  members,  and  others  interested  in  land  use. 
Nineteenth  edition,  2002  •  $45.00''"     building,  transportation,  community  and  economic  develop- 
ment, and  natural  resource  protection.  Statutes  included  are 
current  through  the  2002  session  of  the  General  Assembly. 


Planning 
Legislation 

North  Carolina 


Local  Government  in 
North  Carolina 

Gordon  P.  Whitaker 
Second  edition,  2002  •  $15.00'^- 


Published  by  the  North  Carolina  City  and  County 
Management  Association,  this  general  introduction  to 
North  Carolina  government  is  designed  to  be  useful  to  a 
wide  audience,  including  public  school  students,  newly 
elected  officials,  public  employees,  and  other  interested 
citizens.  It  explains  the  basic  structure  of  North  Carolina 
county  and  municipal  governments,  describes  their  most 
important  functions,  and  discusses  the  role  that  public 
citizens  play  in  fostering  good  government. 


Recent  Publications 


North  Carolina  Child  Support  Statutes 

Compiled  by  John  L.  Saxon 

2002  •  $35.00'^- 

Available  on  the  Institute's  website 

Performance  Measures  and  Benchmarks 
in  Local  Government  Facilities  Maintenance 

David  N.  Amnions,  Erin  S.  Norfleet, 

and  Brian  T.  Coble 

2002  •  $40.00* 

A  joint  venture  of  the  Institute  of  Government 

and  the  International  City  and  County 

Management  Association 

North  Carolina  Marriage  Laws  and  Procedures 

Janet  Mason 

Fourth  edition,  2002  •  $10.50=^- 


ORDERING      INFORMATION 

Subscribe  to  Popular  Government  and  receive  the 
next  three  issues  for  $20.00* 

Write  to  the  Publications  Sales  Office,  Institute  of  Government, 
CB#  3330,  UNC  Chapel  Hill.Chapel  Hill,  NC  27599-3330 

Telephone  (919)966-4119 

Fax  (919)962-2707 

E-mail  sales@logmail.log.unc.ecJu 

Website  shopping  cart  https://iogpubs.iog.unc.edu/ 

Free  catalogs  are  available  on  request.  Selected  articles  are  available 
online  at  the  Institute's  website. 

To  receive  an  automatic  e-mail  announcement  when  new  titles 
are  published.joln  the  New  Publications  Bulletin  Board  LIstserv 
by  visiting  https://iogpubs.iog.unc.edu/  and  scrolling  to  the 
bottom  of  the  page,  or  view  all  School  of  Government  listservs 
at  www.log.unc.edu/listservs.htm. 

*  N.C.  residents  add  7%  sales  tax. 
Prices  include  shipping  and  handling. 
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Send  your  gift  or  pledge  to  the  lOG  Foundation — Building  Fund,  UNC  Chapel  Hill,  CB#  3330  Knapp  Bidg., 
Chapel  Hill,  NC  27599-3330.  Contribute  online  at  w'ww.sog. unc.edu. 

For  information,  naming  opportunities,  and  engraved  bricks,  call  (919)  966-9780  or  e-mail  simpson@ 
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